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No. 11,246 

QUESTION PRESENTED 

Whether under Section 22 (b)(5) of the Internal Reve¬ 
nue Code, 26 U.S.C.A., Sec. 22 (b)(5), excluding from 
gross income “. . . amounts received, through accident 
or health insurance or under Workmen’s Compensation 
Acts, as compensation for personal injuries or sickness 
. . .”, amounts received by petitioner as relief payments 
from the Policemen’s and Firemen’s Relief Fund pursu¬ 
ant to order of the Board of Commissioners of the Dis¬ 
trict of Columbia, reciting the fact that taxpayer has 
reached or passed the age of 64 years, are exempt from 
income taxation where, as a matter of fact, the taxpayer 
was suffering from physical disabilities incurred in the 
line of duty at the time of the order aforesaid and when 
he received the relief payments in question. 
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Uttiftit States (Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,246 


Joseph B. Simms, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Appeal from the United States Tax Court 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

I 

This is an appeal from a final order and decision (Jt. 
App. 51) of the Tax Court of the United States in favor 
of the respondent against the petitioner in an action for a 
refund of income taxes in the amount of $572.7i. A re¬ 
view of the judgment below by this Court is authorized 
by Section 1141 (a)(b) of the Internal Revenue 1 Code. 

STATEMENT OF THE CASE 


Petitioner is a former member of the Fire De; 
of the District of Columbia. He was retired f: 
Department effective February 28, 1942, two and 


>artment 
■om said 
one half 
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years following a serious operation precipitated by an 
ailment incurred in the discharge of his official duties. 
(Jt. App. 15, 38-39). 

On January 5, 1942 the Commissioners ordered that 
officers and members of the Fire Department who have 
reached the age of 64 years shall be retired and granted 
the maximum relief allowed by law (Jt. App. 21). It 
is admitted that petitioner was more than 64 years old 
on January 5, 1942. 

By order dated January 31, 1942, petitioner was retired 
“in accordance with provisions of Commissioners’ Order 
of January 5, 1942”, effective February 28, 1942, and 
was granted relief in the amount of $187.50 per month, 
the same being 50% of his monthly salary as Battalion 
Chief Engineer. (Jt. App. 40-41). 

Medical testimony adduced before the court below 
showed that in September 1939 petitioner was hospitalized 
for tumor of the colon, with complications. (Jt. App. 
38-39). It was likewise established that on February 28, 
1942, and since that date, petitioner continued to suffer 
from the effects of his service-incurred disability, which 
incapacitated him for the performance of his duties. (Jt. 
App. 39-40). 

In a formal order, dated April 20, 1948, the Board of 
Commissioners of the District of Columbia declared that 
at the time of petitioner’s retirement he was “suffering 
from physical disabilities incurred in the line of duty to 
such an extent that had they (he) not been retired when 
they were (he was) for age, they (he) would have been 
retired for physical disability incurred in the line of ac¬ 
tive Fire Department duty.” (Jt. App. 42). 

The petitioner erroneously paid an income tax of 
$572.71 on the sum of $2,392.50, which he received from 
the Policemen’s and Firemen’s Belief Fund for the year 
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1945, and later timely filed Form 843 claiming i, refund 
on the grounds that he received the relief payments 
under Workmen’s Compensation Acts, as compensation 
for personal injuries or sickness, within the purview of 
Section 22 (b)(5) of the Internal Revenue Code. Refund 
was duly made, but in the notice of deficiency of March 
14, 1949, the appellee informed petitioner that since he 
was retired from the Fire Department of the District of 
Columbia by reason of age, his retiremnt pay was not 
exempt from federal income tax, and refund w^,s made 
in error. (Jt. App. 6-7). 

Following a trial upon the issue thus joined,'the Tax 
Court of the United States ordered and decided that for 
the taxable year ended December 31, 1945, thefe was a 
deficiency in the income tax of petitioner in the amount 
of $572.71. 

STATUTES INVOLVED j 

The disposition of the present appeal involves! the con¬ 
sideration and application of Section 22 (b) (5),i Internal 
Revenue Code, 26 U.S.C.A. Sec. 22 (b)(5); Titl|e 4. 501- 
508, Act of September 1, 1916, as amended, D. C. Code 
1940. 

STATEMENT OF POINTS 

1. The Court below erred in failing to find stfecificallv 
that petitioner was permanently disabled through in¬ 
jury contracted in line of duty as to incapacitate 
him for the performance of his duty. 

2. The Court below erred in its application of inappro¬ 
priate legal principles to the facts before it. 

3. The Court below erred in its conclusions pf law. 

! 

4. The Court below erred in its final Order and Deci¬ 
sion. 


SUMMARY OF ARGUMENT 


1. Petitioner contends that having sustained a physical 
disability incurred in the line of duty in 1939, he became 
entitled to be retired from the District of Columbia Fire 
Department as a matter of right, in the manner provided 
by law, and to receive relief payments in accordance there¬ 
with. 

2. Action taken by the Commissioners of the District 
of Columbia in derogation of the rights of petitioner in 
the premises, is not binding upon the Tax Court or upon 
this Court in determining the federal tax consequences 
of such action. 

3. Section 22 (b)(5) of the Internal Revenue Code 
which excludes from gross income “amounts received 
. . ., under Workmen’s Compensation Acts, as compensa¬ 
tion for personal injuries or sickness”, is an exertion of 
the plenary power of Congress to levy and collect taxes, 
and it does not, expressly or by implication, make the 
availability of this exclusion dependent upon the formal 
language of a retirement order promulgated by local ad¬ 
ministrative authority. 

ARGUMENT 

I 

Title 4-507, D. C. Code 1940, provides, inter alia: 
“Whenever any member of the . . . Fire Department of 
the District of Columbia shall become so permanently dis¬ 
abled through injury received or disease contracted in the 
line of duty as to incapacitate him for the performance of 
duty . . ., he shall ... be retired from the service thereof 
and be entitled to receive relief from the said Policemen’s 
and Firemen’s Relief Fund, District of Columbia, in an 
amount not to exceed fifty pereentum per year of the sal- 


5 


ary received by him at the date of retirement”, (italics 
supplied) 

The foregoing language effectively negatives th<^ exist¬ 
ence of any discretion on the part of the Board of Com¬ 
missioners, District of Columbia, with reference to the re¬ 
tirement of petitioner herein. Having become permanently 
disabled through disease contracted in the line of duty— 
a fact freely admitted by appellee—(Jt. App. 18), peti¬ 
tioner became vested with a right, so long as the applic¬ 
able statute remains in force, to be retired and to re¬ 
ceive compensation therefor. Danglierty v. United States, 
60 U.S. Appeals, D.C. 8, 45 F. 2nd, 926. The discretion 
of the Commissioners in the premises is limited merely 
to the ascertainment of the amount of compensation which 
petitioner was to receive, cf: Curtis, 8 T.C. 266. This dis¬ 
cretion was fully exercised by the Board of Commission¬ 
ers, District of Columbia, in the order which they pro¬ 
mulgated on January 5, 1942, providing that petitioner 
be granted the maximum relief allowed bv law. (Ji;. App. 
21 ). ' 

This being the measure of petitioner’s right unqler the 
circumstances of the case, the Commissioners were! under 
the corollary duty, under Title 4-510, D.C. Code, 1040, to 
institute appropriate proceedings with a view of effectuat¬ 
ing appellant’s rights. These proceedings include the 
consideration by the Board of Police and Fire Surgeons 
of the physical condition of any member of the F^re De¬ 
partment who is to be retired with the right to teeeive 
relief payments, and to submit a report of its findings to 
the Commissioners. These procedural steps have not been 
taken in the present case. (Jt. App. 24, 40). The law is 
well settled that where a statute prescribes the manner 
in which a power conferred upon a municipal corporation 
is to be exercised, such statutory provisions must |be fol¬ 
lowed in all substantial details. Failure to comply de¬ 
prives such official action of its legal validity. French v. 
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Edwards, 13 Wall. (U.S.) 506; Lyon v. Alley, 130 U.S. 
177; Campbellsville Lumber Co. v. Eiibbert, 112 Fed. 725; 
District of Columbia v. Burgdorf, 6 U.S. Appeals, D.C. 
478. 

The order issued by the Board of Commissioners, Dis¬ 
trict of Columbia, on January 31, 1942 (Jt. App. 40-41) 
does not, in terms, declare that petitioner was retired for 
age. It recites that “The following named members of 
the Fire Department of the District of Columbia having 
reached or passed the age of 64 years . . ., are hereby re¬ 
tired, etc.” Such recital is merely a declaration of an 
existing fact. It does not preclude the existence of an 
additional legal ground for retirement, and is not tanta¬ 
mount to a statement that petitioner was retired solely on 
account age. Assuming, however, that such is the rea¬ 
sonable import of the above-cited language, it is clear 
that the unilateral action on the part of the Board of 
Commissioners, depriving petitioners of a substantive, 
vested right to be retired on account of a disease in¬ 
curred in the line of duty, and the noncompliance by said 
Board with prescribed statutory procedures, is not to be 
considered binding upon the Tax Court or upon this 
Court in determining the federal tax consequences of 
such action. 

II 

A perusal of the findings and opinion of the Tax Court 
in this cause compels the conclusion that its decision was 
not arrived at as the result of an independent appraisal 
of the scope of Section 22(b)(5) of the Internal Revenue 
Code. On the contrary, its analysis of the problem with 
which it was concerned shows its decision to have been 
grounded upon what it regarded as the binding force of 
the order of the Board of Commissioners, District of 
Columbia, concerning the retirement of appellant. This 
approach demonstrates that the Tax Court misconceived 
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the nature of the legal question involved in the proceed¬ 
ings before it, and that it failed to apply the correct legal 
principles determinative in the premises. Section 22 
(b)(5) of the Internal Revenue Code does not authorize 
the exclusion of compensation for injuries or sickness 
from gross income, or withhold its benefits, despending 
upon the fact of retirement, for disability or for age. 
The exclusion which it prescribes is geared to tpe exist¬ 
ence of a physical condition, and to the character of the 
statutory scheme pursuant to which compensation is re¬ 
ceived. Tt is significant that the availabilitv of j this ex- 
elusion is made to depend upon the character in which 
the compensation is received . rather than upon t|he char¬ 
acter in which it is paid. If disabled in fact, petitioner 
is deemed entitled to the exclusion of the compensation re¬ 
ceived by him during the tax year 1945, irrespective of re¬ 
tirement, provided the disability and the compensation 
therefor are typical of the pattern conformabld to that 
envisioned by Workmen’s Compensation Acts. The Courts 
of this jurisdiction have decided that in providing for a 
system for the compensation of policemen and firemen 
who have been disabled through injury received and dis¬ 
ease contracted in line of duty. Chapter 5 of Title 4, D.C. 
Code 1940. is in the nature of a Workmen’s Compensation 
Act. Waller v. United States (TT.S. Appeals, T).C. 1950) 
180 F. 2nd 194: Frve v. United States , 72 F. Supp. 405. 
Tt would seem, therefore, that the real question to be 
answered in this case is not whether petitioner was for- 
mallv retired for age or for disability, but whether he re¬ 
ceived the amounts in ouestion under a Workmen’s Com¬ 
pensation Act, as compensation for personal injuries or 
sickness. Since it is established of record that petitioner 
was in fact permanently disabled as the result of a sick¬ 
ness incurred in the line of duty, and since Title 4-507, 
T).C. Code 1940, renders retirement on account of such 
disabilitv a matter of absolute right with appellant, he 
did, in fact, receive the sum of $2,392.50 from thf Police- 
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men’s and Firemen’s Relief Fund, in the year 1945, as 
compensation for personal sickness, and the fact that peti¬ 
tioner might, at his election, have sought retirement 
under Section 4-508, or that the Commissioners could, in 
their discretion, have retired him, involuntarily, under 
Title 4-507, D.C. Code 1940, should not affect the result. 
His entitlement to retirement as of right, on account of 
disability necessarily implies that he received the stated 
amounts as compensation for personal injuries, since the 
Code contains no provision for additional payments to 
him out of the Relief Fund on account of any other co¬ 
existing cause of retirement. 

It would appear that the only basis upon which the 
decision of the court below can be sustained, if at all, is 
to construe Section 22 (b)(5) as declaring that the exclu¬ 
sion involved in this case cannot be claimed, even though 
the prescribed statutory prerequisites are present, if some 
local administrative agency should formally declare that 
the taxpayer was retired on account of age. But this 
Section does not require any formal designation pertain¬ 
ing to the circumstances of retirement. Nothing is better 
settled in the law than the proposition that local law is 
not controlling in the administration of federal internal 
revenue laws unless the federal statute, by express langu¬ 
age or necessary implication, makes its own operation 
dependent upon local law. Burnett v. Harmel, 287 TJ.S. 
103 (1932): Reiner v. Mellon. 304 U.S. 271 (1937); United 
States v. Pelzer. 312 U.S. 399 (1941); C.I.R. v. Greene, 
119 F. 2nd. 383 (C.C.A. 9, 1941), cert. den. 314 U.S. 641; 
Sola Electric Co. v. Jefferson Electric Co., 317 U.S. 173 
(1942). Thus, in the case of C.T.R. v. Tower, 327 U.S. 
280, 90 L.ed., 670, 164 A.L.R. 1135 (1946), the Supreme 
Court decided that the United States Tax Court, in mak¬ 
ing a final authoritative finding on the question whether 
a husband and wife intended to carry on a business as 
a partnership, was not governed by how Michigan law 
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might treat the same circumstances, since the state can¬ 
not, by its decisions and laws governing questions over 
which it has final say, also determine issues of federal tax 
law. Similarly, in the cases of Morgan v. Commissioner, 
309 U.S. 70, and in Helvering v. Stuart, 317 U.S.! 154, the 
Supreme Court enunciated this policy defining the rela¬ 
tive areas of legal controls as between national qnd local 
authority, respectively, in the domain of federal tjax legis¬ 
lation, by a formula which, while it takes cognizance of 
local law as creating legal interests and rights^ asserts 
that it is the federal revenue act which designates what 
interests or rights, so created, shall be taxed. See, also, 
Sewell v. C.I.R. (C.C.A. 5, 1945) 151 F. 2nd, 765, cert, 
den., 327 IT.S. 783, rehearing denied, 329 U.S. 918 (local 
law concerning binding effect of inter vivos transfer of 
corporate stock from husband to wife is not binding in a 
determination of the consequences of such transfer for 
income tax purposes.) 

Applied to the facts of the instant case, thers can be 
no question that local law, of peculiar application to the 
District of Columbia, is decisive upon the right of peti¬ 
tioner to retire, the procedure to be followed in connection 
therewith, and the relief, if any, to which petitioner might 
become entitled upon retirement; but once local law has 
established the foregoing, the further determination per¬ 
taining to the character of the relief which appellant ob¬ 
tained in juxtaposition with his tax accounting with the 
national government, is not controlled by any foipmal lan¬ 
guage used by the Commissioners of the District of Co¬ 
lumbia. Lyeth v. Hoey, 305 U.S. 188 (1938) is illustra¬ 
tive of this proposition. Tt was held in that casej that the 
question whether property received by an heir jpursuant 
to an agreement of compromise and settlement t>f a will 
contest, is property acquired by inheritance exempt from 
federal income taxation, or by purchase, is not determined 
by the local law of Massachusetts. Speaking for the 
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Court, Mr. Chief Justice Hughes stated “We are not con¬ 
cerned with the peculiarities and special incidents of state 
taxes and with the policies they reflect. Undoubtedly, 
state law determines what persons are qualified to inherit 
property. But when the contestant is an heir and a valid 
compromise agreement has been made, and there is a 
distribution to the heir from the decedent’s estate, accord¬ 
ingly, the question whether what the heir has thus re¬ 
ceived has been ‘acquired’ by inheritance ..'within the 
meaning of the federal statute necessarily is a federal 
question. It is not determined by local characterization.” 
(Italics supplied) 

Assuming, arguendo, that the Tax Court properly held 
itself bound by the language in the order retiring peti¬ 
tioner indicating that he was retired for age, it does not 
follow that its decision was properly rendered in favor 
of respondent. For, in the final analysis, the question re¬ 
mains whether, assuming that appellant was retired for 
age, the amounts which he received, were received under 
a Workmen’s Compensation Act, as compensation for per¬ 
sonal injury or sickness. These criteria are not mutually 
exclusive unless Section 22 (b)(5) be understood as pro¬ 
viding that under no circumstances can relief funds such 
as were received by petitioner herein be deemed to have 
been received under Workmen’s Compensation Acts as 
compensation for personal injury or sickness, when applic¬ 
able local law affords an alternate ground for retirement 
on account of age, and the formal order of retirement so 
recites. Such construction, however, would do violence to 
all well understood norms of statutory interpretation, and 
would lead to absurd, unreasonable and harsh results. A 
construction leading to such results is to be avoided. 
Farmers Loan d Trust Co. v. Minnesota . 280 TT.S. 204; 
Crooks v. Harr el son. 282 U.S. 55: United States v. Ameri¬ 
can Trucking Association-. Inc,., 310 U.S. 534; Ellison v. 
Commissioner . 76 F. 2nd, 509 (C.C.A. 2,1935). 
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Weighty considerations militate against construing the 
statute in question as contended by respondent. 
Section 22 (b)(5) was first enacted into law as 
part of the Revenue Act of 1921, P.L. No. 98, d7th Con¬ 
gress, 1st Session, and has been re-enacted, without any 
changes material here, in every Revenue Act sfcnce that 
year. No explanatory legislative history could |be found 
clarifying the exact sense of the words “received ... as 
compensation for personal injuries or sickness” in this 
section. But, even if these words could, of and in them¬ 
selves, be construed as implying the need for |a formal 
and official declaration descriptive of the purpose of such 
receipt as a prerequisite for establishing the [exclusion 
thereof from gross income, an attempted construction 
along these lines must yield to the paramount dictates 
flowing from the purpose of the legislation. “(j)f course 
it is true that words used, even in their literal ^ense, are 
the primary, and ordinarily the most reliable, devices of 
interpreting the meaning of any writing . . . [but it is 
one of the surest indices of a mature and developed 
jurisprudence not to make a fortress out of the diction- 
arv, but to remember that statutes alwavs have $ome pur- 
pose or object to accomplish whose simple and, imagina¬ 
tive discovery is the surest guide to their lfneaning”. 
Judge L. Hand, in Cabell v. Markham, 148 F. 2nd, 737, 
739 (C.C.A. 2, 1945). 

Section 22 (b)(5) reflects a recognition by Congress 
that payments dealt with therein are not to be treated as 
gross income, but rather as a recoupment of, or! a substi¬ 
tute for, diminution of earning power—an income pro¬ 
ducing asset. Tn view of the uncontradicted eyidence in 
the record of petitioner’s disability incurred in the line of 
official duty, this legislative purpose renders tlje author¬ 
ized exclusion peculiarlv applicable to the amojmt which 
he received as relief during the tax venr 1945. Even if 
the liberal meaning of the pertinent language of this sec- 
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tion should, prima facie, be deemed to point to a contrary 
result, such meaning will not be slavishly adhered to in 
the teeth of a clearly indicated purpose of Congress re¬ 
quiring a broader or narrower construction. In the case 
of City Bank Trust Company v. McGowan, 323 TJ. S. 594, 
599, the Supreme Court decided that under Section 302 
(c), as amended, Revenue Act of 1926, providing for the 
inclusion in the gross estate of a decedent of any interest 
of which decedent has at any time made a transfer in 
contemplation of death”, a transfer of property of dece¬ 
dent, an incompetent person, effected by order of a court 
acting in lieu of the incompetent, should be included in 
the gross estate. Speaking for the court, J. Roberts said 
“It seems to us that it is sticking in the bark to say that, 
in the circumstances the transfers are not within the sec¬ 
tion because Congress did not add a phrase to the effect 
that where a court made the transfer, acting in lieu of 
the incompetent owner, such a transfer should be gov¬ 
erned by the statute”. See, also. Fred Smith Enterprise 
Co. v. Commissioner, 167 F. 2nd, 356, (C.C.A. 6, 1948). 
This principle of statutory construction applies not only 
to tax legislation generally, but also to statutes providing 
for exclusions or exemptions from taxation. South Caro¬ 
lina Produce Association v. Commissioner, 50 F. 2nd, 
742, (C.C.A. 4, 1931): Commissioner v. White, 144 F. 2nd, 
1019 (C.C.A. 2, 1944); McCormick v. United States, 12 F. 
Supp. 821. 

Tt is significant that the United States Tax Court, for¬ 
merly the Board of Tax Appeals, has itself decided that 
the exclusion authorized by Section 22 (b) (5) is applic¬ 
able in case of death as well as in case of injury or sick¬ 
ness, and that it may be claimed not onlv by the person 
injured or diseased, hut likewise by a corporation having 
an insurable interest in such payments. Theodore Pope 
Piddle, 27 B.T.A. 1339: Casfner Cararje Ltd., 43 B.T.A. 
1. These decisions demonstrate that in the application 
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of the same section of the code involved in the instant 
case, the tax court preferred an interpretation responsive 
to the purpose of this exclusion and legislative policy 
which it reflects, to a superficial adherence to a literal 
meaning of words, however unambiguous. Ther^ is even 
a more compelling reason for an interpretation resting 
on legislative purpose in this litigation. Congress was 
obviously of the view—Title 4-517, D. C. Code, 1^40—that 
it would be more equitable to place all D. C. policemen and 
firemen who were retired on account of being unfitjfor duty 
due to specified causes on a basis of equality. Daugherty 
v. United States, 58 U. S. App. D.C., 308, 30 F. 2ndj 471. To 
acquiesce in the contention of respondent concerning the 
supposed formal requirements of Section 22 (b)(5) would 
frustrate this Congressional policy. For under the exact 
facts surrounding the retirement of petitioner, the Board 
of Commissioners of the District of Columbia might, quite 
appropriately, recite in the case of some other rrjember of 
the Fire Department that he is retired for disability, with 
the result that the relief obtained pursuant to| this re¬ 
tirement would not be taxable. Such absurdity ahd harsh¬ 
ness flowing from a proferred interpretation of one Con¬ 
gressional enactment, as inviting inequalities, in defiance 
of the expressed policy in another Congressional enact¬ 
ment should not be countenanced by this Courts 

I 

Two additional considerations may be briefly jjlluded to 
in support of appellant’s contention relative to this phase 
of the argument. One is the well established principle 
that local law characterizing a transaction is nojt disposi¬ 
tive for federal tax purposes because a federal ipcome tax 
law is to be given a uniform construction of nationwide 
application. Whether viewed as an exposition !of policy 
asserting the paramountey of the national interest, Bur¬ 
nett v. Harrnel. 287. T T .S. 103: Bogan v. Commissioner, 
141 F. 2nd 92 (C.C.A. 5, 1944) cert. den. 323, JTT.S. 710. 
or as a cannon of statutory interpretation. United States 





v. Pelzer, 312 U.S. 399; Doll v. C.I.R., 149 F. 2nd, 239 
(C.C.A. 8, 1945) cert. den. 66 Snp. Ct. 30; note 34 Col. 
L.R. 526, it is obvious that to make the incidence of a 
federal income tax depend, in the final analysis, upon the 
phraseology adopted by local administrative agencies, in 
drafting retirement orders, is to disparage uniformity and 
not to foster it. 

The other principle to be observed is to the effect that 
“the incidence of taxation depends upon the substance of 
a transaction”. Commissioner v. Court Holding Co., 324 
U.S., 331, 89 L. ed., 9S1 (1945). And, in deciding whether, 
in a given case. Congress has adopted state law as a 
criterion in the operation of a tax law, by necessary im¬ 
plication, courts are guided by the test whether such ref¬ 
erence will result in a discovery of the true substance of a 
transaction, or in subservience to a technicality or a mere 
form. Helvering v. Safe Deposit Co., 316 U. S. 56, 58, Note 
1; Nicol v. Ames, 173 U.S. 509; Irwin v. Gavit, 268 U.S. 
161; Western Md. Railroad Co. v. Commissioners, 33 F. 
2nd, 695. Accordingly, distinctions between vested re¬ 
mainders subject to defeasance and contingent remainders 
as in Helvering v. Halloc, 309 U.S. 106; the extent of 
ceremonial acts required for delivery to constitute a gift, 
as in Richardson v. C.I.R., 126 F. 2nd 562 (C.C.A. 2,1942), 
140 A.L.R. 705: or, absence of documentation required 
under state law to vest ownership of oil in place as in 
Porter Royalty Pool, Inc. v. C.I.R., 165 F. 2nd, 933 (C.C.A. 
6, 1948) have been held irrelevant for determining the 
tax consequences of these transactions. 

The Code of Laws for the District of Columbia (Sec. 
4-507) provides for a maximum of relief payments to 
any retired member of the fire department in an amount 
not exceeding 50% per year of the salary received by him 
at the date of retirement. Petitioner was granted this 
maximum. He was, as a matter of fact, permanently dis¬ 
abled as the result of sickness contracted in the line of 
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duty, so as to incapacitate him for the performance of 
duty. The Code provides for no additional pension, re¬ 
lief or gratuity of any kind to him, based upon his mem¬ 
bership in the Fire Department of the District! of Co¬ 
lumbia. It follows that, as a matter of substanc^, he re¬ 
ceived the relief payments in question as compensation 
for personal injuries within the meaning of Section 22 
(b)(5) of the Internal Revenue Act. In the icase of 
Waller v. United States (U.S. A_pp. D.C., 1950)j 180 F. 
2nd, 194, this court held that a taxpayer claiming an ex¬ 
clusion under Section 22 (b)(5) of amounts received pur¬ 
suant to a retirement statute is not entitled to a|n exclu¬ 
sion “notwithstanding that the occasion of his retirement 
was disability rather than age under a provision of the 
statute which permits disability to accelerate the) time of 
retirement in advance of the normal retirement ^ige.” In 
this case petitioner urges upon this Court that amounts 
received by him pursuant to the Policemen’s and Fire¬ 
men’s Relief Fund Act—held to be a Workmen’s Com¬ 
pensation Act—are entitled to the exclusion because of 
his admitted disability, notwithstanding that the nominal 
occasion or background of his retirement was a^e rather 
than disability. 

CONCLUSION 


It is respectfully prayed by petitioner that th^ decision 
and order of the Court below upholding a deficiency in 
his income tax for the year 1945, in the amount of $572.71, 
should be reversed. 


Respectfully submitted 

Irving Wilner 
Keith L. SeegmilleIr 
Ray R. Murdock 
1616 Eve St., N. 
Washington, D. Cj 
Attorneys for Petitioner 
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DOCKET NO. 23728 


Joseph B. Simms, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

APPEARANCES: 

For Petitioner: Marcus Borchardt, Esq. 

For Respondent: E. M. Woolf, Esq. 

DOCKET ENTRIES 

1949 

Jun. 10—Petition received and filed. Taxpayer noti¬ 

fied. Fee paid. 

Jun. 14—Copy of petition served on General Counsel. 

Jul. 15—Answer filed by General Counsel. 

Jul. 15—Request for hearing in Washington, D. C. 

filed by General Counsel. 

Jul. 18—Notice issued placing proceeding on Wash¬ 

ington, D. C. calendar. Service of answer 
and request made. 

1950 

Mar. 28—Hearing set May 15, 1950, Washington, D. C. 

May 16 & 22—Hearing had before Judge Leech on merits. 

Petitioner’s brief due 7/5/50. Respond¬ 
ent’s brief due 8/21/50. Petitioner’s re¬ 
ply due 9/6/50. 

May 26—Transcript of hearing 5/16/50 filed. 

May 26—Transcript of hearing 5/22/50 filed. 

Jul. 3—Motion for extension of time to July 20/50 

to file brief filed by petitioner. 7/5/50 
Granted to 7/20/50, respondent to 9/5/50, 
petitioner’s reply to 9/21/50. 

Jul. 20—Brief filed by taxpayer. Copy served. 
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Sept. 1—Motion for extension to Sept. 20, 1950 to 

file brief filed by General Counsel, 9/7/50 
Granted and petitioner to 10/6/50 for re¬ 
ply- 

Sept. 12—Brief filed by General Counsel. 

Oct. 3—Reply brief filed by taxpayer. Cojpy served. 

1951 

Jul. 9—Findings of fact and opinion | rendered, 

Leech, Judge. Decision will be entered 
for the respondent. Copy served. 

Jul. 11—Decision entered, Leech, Judge, Div. 6. 

Oct. 9—Stipulation of venue filed. 

Oct. 9—Petition for review by U. S. Court of Ap¬ 
peals for the District of Columbia filed by 
taxpayer. 

Oct. 10—Proof of service filed. 

Oct. 29—Designation of record filed by taxpayer with 

statement of service thereon. 

I 

69 The Tax Court of the United States 

Filed Oct. 9, 1951 

• • • • 

Petition for Review 

Joseph B. Simms, Petitioner in the above entitled cause 
before the Tax Court of the United States, T. C. Docket 
No. 23728, and Petitioner herein, hereby petitions for a 
review by the United States Court of Appeal^ for the 
District of Columbia Circuit of the decision entered by 
the Tax Court of the United States on July 11, 1951, 
ordering and deciding that for the taxable ydar ended 
December 31, 1945, there is a deficiency in the income 
tax of Petitioner in the amount of $572.71. 

The taxpayer, Petitioner on Review, seeks a refund 
of the above sum. The question presented for adjudica¬ 
tion is whether the amount of $2,392.50 received by the 
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taxpayer, Petitioner herein, from the Policemen’s and 
Firemen’s Relief Fund of the District of Columbia, fol¬ 
lowing his retirement, pursuant to an order of the Board 
of Com m issioners of the District of Columbia, in the 
year 1945, is subject to or exempt from income tax in 
view of the provisions of Section 22 of the Internal Rev¬ 
enue Code. 

Jurisdiction of the United States Court of Appeals for 
the District of Columbia to entertain this appeal is in¬ 
voked under the provisions of Section 1141 (b) (2) of 
the Internal Revenue Code, upon Stipulation duly filed 
herewith. 

/s/ Ray R. Murdock 
/s/ Keith L. Seegmiller 
/s/ Irving Wilner 

Attorneys for the Petitioner 

* • * • 

2 Filed Jun 10 1949 

Petition 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency, 
IT :AUDIT:JMF :RM :MC 1945—2904017, dated March 14, 
1949, and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual with residence at 
1823 N. Monroe Street, Arlington, Virginia. The return 
for the period here involved was filed with the collector 
for the District of Virginia. 

2. The notice of deficiency (a copy of which is at¬ 
tached and marked Exhibit A) was mailed to the peti¬ 
tioner under date of March 14, 1949. 

3. The taxes in controversy are income taxes for the 
calendar year 1945 and in the amount of $572.71. 
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4. The determination of tax set forth in the ^?aid no¬ 
tice of deficiency is based upon the following errors: 

(a) At the time of the retirement of the petitioner 
from the Fire Department of the District of Columbia, 
he was suffering from physical disabilities which were 
incurred in line of duty, and the compensation he thus 
received was in the nature of workmen’s cojnpensa- 
3 tion, and is exempt from federal income t^x. 

(b) The determination of the amount oj the al¬ 
leged deficiency on the ground that the petitioner retired 
from the Fire Department of the District of Columbia 
by reason of age is in error, as petitioner made iax pay¬ 
ment on the amount received in accordance withj regular 
federal income tax computation as to taxable income, 
rather than on a special percentage applicable t<|> retire¬ 
ment payment for age. 

i 

5. The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

(a) In the year 1945, the petitioner received the sum 
of $2392.50 from the Fire Department of the District of 
Columbia as disability retirement compensation, cn which 
amount the petitioner paid income tax in the sum of 
$572.71. 

(b) On or about April 28, 1948, petitioner filed Form 
843, seeking a refund in the sum of $572.71, representing 
the income tax paid on the said disability retirement com¬ 
pensation received in 1945. 

(c) The claim of the petitioner was approved, and 
thereafter a check for the amount of the overpayment of 
income taxes for the year 1945 was sent to the taxpayer, 
the petitioner herein. 

(d) Thereafter, on or about December 1, 1048, the 
Acting Collector for the District of Virginia, notified the 
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petitioner that the refund of the claim for over-payment 
of federal income tax for 1945 was in error and demanded 
that the petitioner return the amount of said refund, not¬ 
withstanding the fact that the petitioner contends that 
he was entitled to exemption of federal income tax under 
the provision of Section 232(b)(5) of the Internal Rev¬ 
enue Code, and as previously so held by the Commis¬ 
sioner of Internal Revenue. 

WHEREFORE, the petitioner prays that this 
4 Court may hear the proceeding and have a rede¬ 
termination of the deficiency set forth by the Com¬ 
missioner of Internal Revenue in the notice of deficiency 
of March 14, 1949, as aforesaid. 

/sgnd/ Joseph B. Simms 
Joseph B. Simms 

• * • * 


5 Exhibit A 

COPY 

TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
PARCEL POST BUILDING 
RICHMOND 17, VA. 

March 14, 1949 

IT: AUDIT: JMF :RM :MC 
1945—2904017 

Mr. Joseph B. Simms 
1823 N. Monroe St. 

Arlington, Virginia 

Dear Mr. Simms: 

You are advised that the determination of vour income 
tax liability for the taxable year 1945 discloses a defi¬ 
ciency of $572.71 as shown in the statement attached. 


In accordance with the provisions of existing Internal 
Revenue Laws, notice is hereby given of the deficiency or 
deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, or a 
legal holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you n^ay file a 
petition with The Tax Court of the United Statis, at its 
principal address, Washington 25, D. C., for a rqdetermi- 
nation of the deficiency or deficiencies. 

Should you not desire to file a petition, you are re¬ 
quested to execute the enclosed form and forward it to 
the Collector of Internal Revenue, Richmond, Virginia for 
the attention of IT:AUDIT. The signing and filing of 
this form will expedite the closing of your return by 
permitting an early assessment of the deficiency or defi¬ 
ciencies, and will prevent the accumulation of interest, 
since the interest period terminates 30 days after filing 
the form, or on the date assessment is made, whichever 
is earlier. 

Very truly yours, 

Geo. J. Schoeneman, 

Commissioner 

By Stuart L. Crenshaw (signed) 

Collector 

* • * • 

6 Answer 

Comes now the Commissioner of Internal Retenue by 
his attorney, Charles Oliphant, Chief Counsel, Bureau of 
Internal Revenue, and for answer to the petition filed 
herein admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 
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2. Admits that the notice of deficiency was mailed to 
petitioner on March 14, 1949, but denies that a complete 
copy thereof is attached to the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. (a)(b). Denies that the Commissioner erred as al¬ 
leged in subparagraphs (a) and (b) of paragraph 4 of 
the petition. 

5. (a). Admits that petitioner in 1945 received the 
sum of $2,392.50, reported in his return as income from 
annuities or pensions, but denies the remainder of sub- 
paragraph (a) of paragraph 5 of the petition. 

(b) . Admits that petitioner filed a claim for refund in 

the amount of $572.71, representing the amount 
7 paid on retirement compensation received in 1945, 
but denies the remaining allegations contained in 
subparagraph (b) of paragraph 5 of the petition. 

(c) . Admits the allegations contained in subparagraph 
(c) of paragraph 5 of the petition. 

(d) . Admits that on December 31, 1918, the then Act¬ 
ing Collector for the District of Virginia notified peti¬ 
tioner that the refund of income tax for 1945 was in 
error and that additional tax of $572.71 was due. Denies 
all other allegations contained in subparagraph (d) of 
paragraph 5 of the petition. 

6. Denies generally and specifically each and every 
allegation contained in the petition not hereinbefore ex¬ 
pressly admitted, qualified or denied. 

WHEREFORE, it is prayed that this appeal be denied. 

/s/ Charles Oliphant, 

CHARLES OLIPHANT, 
Chief Counsel, 

Bureau of Internal Revenue. 


4 


j 


4 



4 



<r 


' 9 


V 


* 



1 b 
b 

! 

► 

\ 

4 


4 


* 


I 


4 


• - 


i 


4 


11 Proceedings 

THE CLERK: Docket No. 23728, Joseph B. Simms. 
THE COURT: We will hear the petitioner. 

Opening Statement on Behalf of Petitioner 
BY MR. BORCHARDT 

MR. BORCHARDT: May it please the cJ)urt, this 
case involves a question as to whether the pay hf Joseph 
B. Simms, a retired fireman, and the petitioner herein, is 
exempt from taxation. 


Pursuant to the decision in the case of Frye v. United 
States, which was decided in 1947, a claim for refund of 
taxes claimed to have been improperly exacted from the 
taxpayer was filed on Form 843, and after due considera¬ 
tion by the Commissioner of Internal Revenue the tax¬ 
payer received a check covering the amount that he paid 
on account of his retirement compensation, the jFrye case 
holding in effect that where a retired fireman |)r retired 
policeman of the District of Columbia is disabled in line 
of duty, and receives pay, that that pay would be in the 
nature of Workmen’s Compensation, and exempt from 
taxation under 22(b)(5) and pursuant to that particular 
case, and the statute referred to, the taxpayer did re¬ 
ceive a refund. 

Thereafter, the taxpayer was asked to make institution 
of the amount that was refunded to him on the ground 
that the refund had been erroneously made by the 
12 Government, that in effect he had not Retired for 
disability incurred in line of duty, but, a$ a matter 
of fact, he retired for age, which did not exempt him 
from taxation. 


The taxpayer refused to make refund on the grounds 
that the Government was in error in contending that he 
retired on account of age, and thereupon the usual letter 
was written to the taxpayer, and the taxpayer accord¬ 
ingly applied to the Tax Court for relief, which he felt 
he was entitled to by reason of the unreasonable request 
on the part of the Government. 

There are certain technical features pertaining to the 
law, as well as the facts pertaining to this man’s actual 
physical condition. 

The District of Columbia Commissioners, in January 
of 1942, ordered a certain group retired on the ground 
that they ha4 passed the age of 64 years, and this man, 
Joseph B. Simms’ name was included thereunder. We 
intend to show that three years before this notice, this 
particular faithful servant of the Government was oper¬ 
ated on for a very serious condition. When he left the 
hospital where he was for some time, he was advised by 
his physician to retire because of his disability. How¬ 
ever, there was a manpower shortage in the Fire De¬ 
partment, and he was requested to remain notwithstand¬ 
ing the suffering that he was undergoing, and he w T as 
willing to serve the country and his Government. Then 
what happens? He receives notice that he is order re¬ 
tired. but, strange to relate, the federal statute 
13 which governs the matter— 

THH COTHRT: We don’t want your argument 
at this time. 

MB. BOBCHABDT: T understand, but I want to show 
how I am proceeding in order that this Court may under¬ 
stand why certain evidence is being introduced. 

This particular statute provides that where a man is 
ordered for retirement he must be given written notice to 
appear before the Board of Police and Firemen’s Sur- 
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geons. Also that he must appear for the purpose of re¬ 
tirement before the Relief and Retiring Boarcj.. We in¬ 
tend to show that that was not done. I mean, that is all 
that I intended to call attention to, not to argu^ the case. 
And also to show why we are trying to introduce certain 
evidence which we feel is very pertinent and very rele¬ 
vant, and we feel that this man actually at the time of 
his retirement was suffering from illnesses iflcurred in 
line of duty, that even though the Commissioners may 
have passed an order to the effect that this man, and 
others, are retired because of age, in itself Should not 
prejudice the actual facts in the case, and we ar^ prepared 
to show what the actual facts were. 

Opening Statement on Behalf of Respondent 

BY MR. WOOLF 

MR. WOOLF: May it please Your Honor, ai indicated 
by counsel for petitioner, the real question presented to 
this Court is whether or not this petitioner was 
14 retired from the Fire Department of tie District 
of Columbia for disability, or for old age. The 
order of his retirement issued by the Commissioners of 
the District of Columbia in 1942 specifically states that it 
was for age. A few years later there was a hearing, and 
the Commissioners again entered an order in regard to 
tins 7 'etitioner. and several other firemen, wlpch stated 
that he was retired for age. 

Now. it appears to be the contention of counsel for peti¬ 
tioner that maybe this was a mistake, he should )iave been, 
or could have been, retired for disability. Th| Commis¬ 
sioner of Internal Revenue has accepted the orfler of the 
Commissioners that he was retired for age. Th£ Commis¬ 
sioner of Internal Revenue can’t say that th<t Commis¬ 
sioners of the District of Columbia made an error, or 
they retired him for one reason where he should have 
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been retired for another, nor do we think that this Court 
can say that the Commissioners of the District of Colum¬ 
bia were in error. The order still stands. If it were an 
error the Commissioners of the District of Columbia 
should have corrected their error. But we do not feel 
that it was an error in any regard. 

The respondent will object as to materiality of the evi¬ 
dence in regard to his physical condition for the reason 
that we feel that the Board of Commissioners made their 
findings and entered their order, which is binding on the 
Commissioner of Internal Revenue, and also on this 
Court. 

15 THE COURT: Proceed for the petitioner. 

MR. BORCHARDT: I call Mr. Oliveri. 

Whereupon, 

Melvin R. Oliveri 

was called as a witness by and on behalf of the Peti¬ 
tioner, and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. BORCHARDT: 

Q Will you state your name and address, please? A 
Melvin R. Oliveri, 1214 ISth Place, Northeast, Washing¬ 
ton, D. C. 

Q You are connected with the Fire Department of the 
District of Columbia? A Yes, sir; in a civilian capacity. 

Q Do you have any connection whatsoever with the 
retirement records of the Fire Department of the District 
of Columbia? A Yes, sir. 

Q Please state to the Court just what your connection 
is with such records? A Well, first of all, I work in the 
Administrative Division. I am assigned to the Adminis- 
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trative Division, and I am considered to be, although it is 
not an official title, the Fire Department’s! secretary- 

16 of the Police and Firemen’s Relief Boaj'd. 

Q Do you have with you the retirement record 
pertaining to Joseph B. Simms, the petitioner in this 
case? A Yes, sir. There is his whole file, while a mem¬ 
ber and after retirement, too. 

Q Are you familiar with the contents of that file? A 
Yes, to a certain degree I am pretty familiar with them. 

Q I will ask you, first, if that file contains alnv record 
of an application filed by Joseph B. Simms f|or retire¬ 
ment due to age, if it contains any application pf Joseph 
P>. Simms for retirement due to age? A No, t am quite 
sure it does not. 

Q I ask you if that file contains any record pertaining 
to a certification by the Police and Fire Surgebns to the 
Police and Firemen’s Relief Board in connection with the 
retirement of Joseph B. Simms? A No, T api sure it 
does not. 

Q I ask you whether that file contains any notice or 
copy of any notice to Joseph B. Simms from the Police 
and Firemen’s Retiring and Relief Board directing him 
to appear before said Board in connection with pis retire¬ 
ment? A No, it does not. 

Q T call to your attention a paper under da:e of May 
31, 1949, and ask you if you can identify the signa- 

17 ture on that paper? A T am no handwriting ex¬ 
pert, but that is Chief Clement Murphy’s Signature, 

T am sure, former Chief Engineer. 

Q You have seen his signature? A Yes. 

0 You have seen him write his name? A Yes. 

0 And you are familiar with his signature? A Yes. 
Q And you would claim that that is his signature? 
A Absolutely. 

Q Do you recall your connection with this particular 
document? A Well, to the best of my knowledge, this 


was dictated to me by Chief Murphy, and I typed it, and 
had Chief Murphy sign it. 

Q Was the information contained in this particular 
paper based on the retirement records of Joseph B. 
Simms, as far as you know? 

MR. WOOLF: I object, Your Honor. It was dictated 
to him, and I assume that he merely transcribed what 
was dictated to this witness. This is a letter which is 
purported to be signed by a person who is not in the 
courtroom. It is not admissible into evidence, any state- 
ments in there cannot be admitted in evidence. He 
18 is not in the courtroom for the purpose of cross- 
examination. 

Furthermore, I object to this particular record on the 
ground that he does not know what was in the writer’s 
mind. 

BY MR. BORCHARDT: 

Q Do you know who was Chief of the Fire Depart¬ 
ment at the time this particular communication was writ¬ 
ten? A Yes, sir. 

Q Who? A Chief Clement Murphy. 

Q And he was the author of this paper? A Yes, sir. 

MR. BORCHARDT: Inasmuch as counsel for the re¬ 
spondent made the statement in his opening remarks to 
the fact that irrespective of whether an order of the 
Commissioners was right or wrong, he further contends 
that this man, Joseph B. Simms, was not disabled or 
suffering from disability at the time of his retirement, I 
feel that he himself has laid the foundation in his open¬ 
ing remarks to the admissibility of this particular docu¬ 
ment. 

TTTE COURT: Why not call Mr. Clement Murphy? 

MR. BORCHARDT: Because I have been endeavoring 
to locate him, and the last that T heard was that he was 
in the State of Missouri. T have endeavored to check it, 
and at my last effort to locate him there he had left Mis- 
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souri, and they did not know just when he would 

19 return there. I have been endeavoring to locate 
him for the purpose of taking a deposition for the 

past six months, or more, and I feel that this]—I would 
like to withhold actually offering this letter at this time. 
I think I will endeavor to re-offer after I put qn another 
witness which may strengthen my position for offering 
this paper into evidence. 

BY MR. BORCHARDT: 

Q T will ask you, Mr. Oliver!, while you ajre on the 
witness stand, if the records contain any reference to a 
serious operation of Joseph B. Simms in September of 
1939? A I am not positive about the date. T do know 
that there is a reference in there to an operation, a se¬ 
rious operation, about that time. 

Q That you do know? A That there is a laboratory 
report in the file. 

Q And that he was suffering from disability? 

MR. WOOLF: I object. It is a leading question. He 
is putting conclusions in the mouth of the witness. 

THE COURT: This witness is testifying from his 
recollection of a written record. 

MR. BORCHARDT: Yes, sir. 

THE COURT: What is the best way to prove a writ¬ 
ten record? 

MR. BORCHARDT: Through the records themselves. 
THE COURT: I think so, too. T agree with you. 

20 MR. BORCHARDT: My point is that I don’t 
want to have the record encumbered with as many 

papers as this because the petitioner is not ja man of 
means. T am trying to keep the record down. 

I asked counsel if he would be willing to stimulate, and 
counsel refused to stipulate anything pertaining to the 
physical condi[ion. 

THE COURT: This is the gentleman, as Ivve under¬ 
stand. who keeps those records, and these wei+e brought 
from his files? 
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MR. BORCHARDT: That is correct. 

THE COURT: Do you identify those records as the 
records in this case—that is to say, referring to the peti¬ 
tioner in this case which you kept as secretary of these 
two boards that you referred to? 

THE WITNESS: I could not say that exactly, Your 
Honor. This is a letter—or, I should say, this record 
here pertains to him ever since he came into the Fire 
Department. I did not keep the records all the time, no, 
but the papers since his retirement I have had something 
to do with, very closely, and most of them were either 
filed by me or prepared by me. I was not here when 
Chief Simms was in the Fire Department; frankly, he 
went out slightly before I came to work for the Fire 
Department, but I have known him since his retirement. 

MR. WOOLF: If Your Honor please, we have no ob¬ 
jection to putting in the material parts of these 
21 records, and if they are a certain report of the 
Firemen and Policemen Surgeons Board we have 
no objection to putting that in. 

MR. BORCHARDT: May I ask counsel if he will 
concede that at the time of his retirement he was suf¬ 
fering from disability incurred in line of duty? 

MR. WOOLF: No, Your Honor, we have the records 
of the Fire Department here. That is the purpose of 
presenting Mr. Oliveri here at this time. 

THE COURT: You want to keep the record down? 
Let these two packages, or two folios, or files, be marked 
for identification as Petitioner’s Exhibits 1 and 2. 

You identify those as being the files that you, as secre¬ 
tary of these two funds, have in your possession, anl 
have had since you have been in that job; is that right? 

THE WITNESS: Yes, sir: in the office. 

THE COURT: And these two files refer to the tax¬ 
payer in this case, and his retirement record? 

THE WITNESS: Yes, sir; I might say that this is 
his personal file, and this is a general pension file in our 
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office. It has one document, and that refer^ to Chief 
Simms. This is not his personnel file. This is a general 
pension file. 

THE COURT: Let the personnel file be marked as 
Petitioner’s Exhibit, for identification, No. 1; and the 
general file as Petitioner’s Exhibit No. 2. 

THE CLERK: Petitioner’s 1 and 2. 

22 (The personnel file and general file of petitioner 
was marked for identification as Petitioner’s Ex¬ 
hibits Nos. 1 and 2.) 

THE COURT: Does the respondent object to the au¬ 
thenticity of any document appearing in either of these 
files? 

THE COURT: No, Your Honor. 

THE COURT: We are going to recess for 10 minutes 
with the idea that you can jointly check those files and 
see if you can agree on those records that ^hall go in 
evidence here. 

We would assume that that vrould not be a £p*eat many 
records, and will not encumber the record. If it will, we 
will try some other procedure, but we think the; petitioner 
is entitled to that, and we will recess vhile you jointly 
check those records to see what you can agree will go in. 

MR. BORCHARDT: It seems, if Your Honor please, 
that there are very few records that we actuadv want in 
the record at this time. There are certain brders that 
the respondent would like to have in, and, as far as the 
petitioner is concerned, I am interested in having records 
pertaining to this man’s physical condition. There is a 
pathological report of George Washington University of 
1939 at the time of his operation, and I woiild like to 
have that report in. The orders, as I understand, that 
the respondent is going to offer, he is goiifg to offer 
orders, one of which is to the effect that h^ was suf¬ 
fering from disability incurred in line of duty at 

23 the time of his retirement, and, therefbre, is not 
necessary to encumber the record with a record of 

details on that point. 


MR. WOOLF: I have been satisfied with that for sev¬ 
eral weeks, Your Honor, and at the proper time w’e will 
offer these orders, or copies of these orders. I don’t 
know’ whether you want me to offer my evidence now, or 
w’hether the petitioner should proceed. 

THE COURT: We think unless there is a stipulation 
of all the facts that petitioner had better proceed and put 
in all the evidence that he has, and then respondent, w’hen 
his opportunity comes, can do the same. 

You proceed and offer all the records that you have 
from this office through the witness on the stand. 

MR. BORCHARDT: It may be that there are certain 
additional papers that we want to offer, and Mr. Oliver! 
has agreed to remain after being excused. I am trying 
to avoid any further records as far as possible. 

THE COURT: It is for you to determine. 

MR. BORCHARDT: Yes, if Your Honor please, but 
instead of offering further records at this moment we 
merelv identifv the records. We are merelv offering one 
particular medical report at this time, and this particular 
record which w T e are offering as Petitioner’s Exhibit No. 
3 is a— 

THE COURT: Can you read it into the record, or 
w’ould you prefer to put it in? 

24 MR. BORCHARDT: It has a number of medi¬ 
cal terms. 

THE COURT: Suppose w’e offer the original record, 
and we will then give you the right to withdraw’ the origi¬ 
nal with the right to substitute a copy. Now’, unless the 
respondent objects, it need not be a photostatic copy. 

MR. WOOLF: I have no objection, Your Honor. I 
do w’ant to object to the materiality. 

THE COURT: You are objecting only as to material¬ 
ity? 

MR. WOOLF: Yes, Your Honor. 

THE COURT: We will overrule your objection. Note 
an exception, and you are now offering w’hat document? 
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MR. BORCHARDT: I am now offering a report of 
examination of tissue of pathological laboratory of the 
George Washington University in Serial No. £4788, the 
patient being Joseph Simms, the doctor being D^. Borden, 
the date of this report being September 13, 193p. 

THE COURT: Do we understand there isj objection 
to the materiality? We overrule the objectionl, and you 
may have that exception, and we will receive the exhibit 
with the right to substitute a copy thereof. fWhen the 
copy is given to the Clerk of the Court, let itj bear the 
initials of counsel for the Government as beinjg a copy. 

MR. BORCHARDT: Yes. 

THE COURT: We assume there is no objection. Let 
the clerk mark the exhibit offered as having been 
25 received in evidence. You can immediately with¬ 
draw it now, take it with you, and substitute a 

copy. 

Ts what I have said clear? 

MR. BORCHARDT: Yes, Your Honor. 

THE CLERK: Exhibit 3. 

(Pathological report of petitioner was marked Pet: • 
tioner’s Exhibit No. 3, and received in evidence.) 

MR. BORCHARDT: That is all. 

Cross Examination 
BY MR. WOOLF: 

Q Mr. Oliveri, I hand you a copy of an oilder dated 
January 31, 1942, of the Secretary to the Bogrd of the 
Commissioners of the District of Columbia, an(l ask you 
if this is from your official files of the Fire Department? 
A Yes, sir. 

Q And the second name on here, Battalion j Chief Jo¬ 
seph B. Simms—is that correct, and is that frofn the offi¬ 
cial files? A Yes. 

MR. WOOLF: I offer this as Respondent’s Exhibit B, 
this order dated January 31, 1942, of the Board of Com¬ 
missioners of the District of Columbia. 
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THE WITNESS: That is his personal file, right. 
THE COURT: That is the taxpayer’s personnel file? 
THE WITNESS: Yes, sir. 

THE COURT: That is all. 

As we understand, the witness is not excused. You 
will remain available. 

(Witness excused.) 

MR. BORCHARDT: I call Chief Simms. 

29 Whereupon, 


Joseph B. Simms 

the petitioner, was called as a witness by and on his own 
behalf, and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. BORCHARDT: 

Q Will you state your name and address, please? A 
Joseph B. Simms, 1823 North Monroe, Arlington, Ya. 
MR. BORCHARDT: May we go off the record? 
THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: On the record. 

BY MR. BORCHARDT: 

Q You were connected with the Fire Department of 
the District of Columbia prior to your retirement? A 
That is right. 

Q In what year did you retire? A Let me see, that 
was— 

Q Did you retire in 1942? A That is right. 

Q Do you recall having been operated on prior to 
your retirement? A Yes. 

30 Q Do vou recall what vear it was? A It was 
in 1939. 

Q Do you recall how long a period you were in the 
hospital at that time? A Well, it was quite a while. T 
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don’t know how many months. I can’t remembbr. 

Q Yon were there for some time? A Yes, I was. 

Q And you also were at home for a while after you 
returned from the hospital? A Yes, sir. 

Q After your operation, were you advised to retire 
from the service? A Yes. 

Q Who advised you to that effect? A The surgeon. 

Q Who was the surgeon? Was it Dr. Boj*den? A 
Yes. 

THE COURT: Who was Dr. Borden? What was his 
capacity? 

MR. BORCHARDT: He was connected with the Board 
of Police Surgeons. 

THE COURT: He was a member of the Board? 

MR. BORCHARDT: Yes, sir: he was assigned to that 
particular board as a surgeon. 

BY MR. BORCHARDT: 

31 Q Did you retire at that time when Dr. Borden 
suggested that vou leave the service? A No. 

Q Why did you not retire? A Well, the war was 
coming on, and we had to get along oat there. 

Q Were you asked by any representatives of! the Eire 
Department not to resign? A No, no. 

Q Do you recall conversations with Chief Porter, or 
any other representative of the Eire Department, in con¬ 
nection with the manpower shortage at that time? A 
Yes. 

Q Was anything said to you in connection! with re¬ 
maining in service due to the manpower shortage? A 
Yes, I could stay on if T wanted to, and they vjanted me 
to stay on for a while during the shortage. T|Ve lost a 
lot of men, and they were all going into thej services. 

Q And then you remained on at the request of the 
Eire Department officials? A That is right. 

Q Did you file any application for retirement on ac¬ 
count of ago at any time? A No. 



Q Prior to your retirement, were you certified 

32 to the Board of Police and Fire Surgeons for ex¬ 
amination? Did you appear before that Board 

immediately before your retirement in 1942? A No. 

Q Immediately prior to your retirement, were you 
asked to appear before the Relief and Retiring Board of 
the Fire Department? A No. 

Q This is in 1942, now. A No. 

Q I am just asking about that one particular year, 
now. A No. 

Q Were the duties to which you ware assigned after 
your operation of a strenuous nature, or did they assign 
to you work less strenuous? A Well, it was an easv 
place where I worked, and I could get along out there. 
There were not many fires down there much. 

Q You did not have to climb any ladders, did you? 
A No. 

0 I call your attention to a paper which I should like 
to have marked as Petitioner’s Exhibit No. 4, which Mr. 
Oliveri identified. That is the signature on the paper 
that Mr. Oliveri identified as being the signature of 
Clement Murphy. 

THE COURT: let it be identified. That is the 

33 paper that the first witness identified as bearing 
the signature of the then Fire Chief. 

THE CLERK: Petitioner’s 4. 

(Letter dated May 31, 1949, was marked Petitioner’s 
Exhibit No. 4, for identification.) 

BY MR. BORCHARDT: 

Q T call your attention, Chief Simms, to a paper dated 
May 31, 1949, which is marked for identification as Peti¬ 
tioner’s Exhibit No. 4, and ask you if you received that 
particular paper? A I don’t remember getting it. 

Q Did you ever see that paper? A Oh, yes, I did. 
I remember this part down here. 

Q You remember that paper? A Yes. 
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[this in evi- 


the Com- 


THE COURT: Did you get that paper? 

THE WITNESS: Yes, sir; I remember it now. 

THE COURT: You received that letter; is that what 
you mean? 

THE WITNESS: That is right. 

THE COURT: Wlien did you receive it? 

THE WITNESS: Well, this is written M^y 31, 1949, 
so it was written a short time before that. 

MR. BORCHARDT: I would like to offer 
dence. 

34 MR. W r OOLF: If Your Honor please, I object 
because the writer of the letter is not available for 
cross-examination. I object to it as being imjmaterial in 
this proceeding. 

THE COURT: Wliat is in here that is not subject to 
proof through the witness on the stand? 

MR. BORCHARDT: Well, unfortunately, 
missioner of Internal Revenue addressed a Communica¬ 
tion to me, which I want to offer in evidence, in which he 
submitted certain information, alleged informajtion, which 
he claimed to have contrary to the contents this let¬ 
ter. I felt that certainly even though it may ^e corrobo¬ 
rative it would be helpful to point out the inaccuracy of 
certain information of the Bureau of Internal Revenue. 

THE COURT: Does the respondent controvert the al¬ 
legation of fact here that the taxpayer did undergo a 
serious operation in September of 1939? 

MR. WOOLF: That has already been established in 
the record. 

THE COURT: For the tumor of the colrm, and so 
forth? 

MR. W 7 OOLF: That has already been est 
the record by Exhibits 1 and 3. 

THE COURT: Well, now, the witness h? 
testified that he remained on duty after this operation 
because there was a manpower shortage, and because they 


ablished in 


as already 


asked him to serve because of thai manpower short- 

35 age. The witness has already testified that he had 
a very light assignment thereafter where he had 

few fires, and did not have to climb ladders. He has 
also testified that he never had a physical examination 
on their order. 

Now, what additional fact is there that is not con¬ 
tained? 

MR. BORCHARDT: Except, if Your Honor please, 
that the witness is a party to the litigation. He is inter¬ 
ested in the outcome of this litigation. This is a letter 
that is written by a so-called disinterested individual, 
and I feel that it is definitely admissible, and that it 
would merely add to the weight of the testimony. 

THE COURT: Well, technically, it is not admissible. 
On what basis is it admissible? 

MR. BORCHARDT: Well, it is admissible as an 
official communication received from the Fire Department 
of the District of Columbia by the then head of the Fire 
Department, addressed to whom it may concerned, 
whether it be the Bureau of Internal Revenue, or to 
anyone else, and I feel certainly it is part of the res 
gestae, if nothing else. 

THE COURT: It is a long ways off from the res 
gestae, 1949. 

MR. BORCHARDT: Except that he refers to certain 
matters at the time of retirement. 

THE COURT: You said this letter is part of 

36 the res gestae. 

MR. BORCHARDT: The contents. 

THE COURT: Well, you are proving it by some¬ 
thing that happened in 1949. Now, resgestae, as we un¬ 
derstand the term, is the circumstances surrounding the 
thing that happened. This letter did not surround it. 

MR. BORCHARDT: Well, if I might go a little bit 
out of turn, and call attention to a communication that 
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I received from the Bureau of Internal Revenue, my- 
4 self, in this particular case prior to the datq of that 

% communication, in which communication certain facts are 

alleged to have taken place by the taxpayer, being at 
direct issue with the petitioner’s statements, and I feel 
► that in anticipation of certain possible evidence which 

„ the respondent may offer, that I certainly in my case 

would have the right to offer whatever may be cor¬ 
roborative, or in support of the petitioner, that he did 
not retire for age at his request, that there w^.s a man- 
, power shortage, that he was suffering from a disability 

incurred in line of duty, that he did not have certain 
opportunities that the law T afforded him. 

NVw, after all, the Supreme Court of the United States 
has rendered several decisions in which it referred to 
orders that were passed by municipalities, -vyhere the 

* orders were inaccurate or were in error. Where such 

, v fact can be established the Supreme Court Ijas ruled, 

and T intend to go into that in my brief in this case, 
37 sufficient that the courts may disregard the orders 
and go into the actual facts, themselves. 

THE COURT: That is a legal question. 

MR. BORCHARDT: That is right. 

THE COURT: All we are trying now is to bring out 
- * evidence to prove certain facts here on which vou intend 

to rely, and what we are talking about is onlv the tech¬ 
nical nro-position of the admissibility of the letter signed 
v by somebody who is not here, and which letter was 

written in 1949 covering a situation that happened in 
1939. as I remember. That is 10 years. 

MR. BORCHARDT: 1939 and 1942. The 4>int is. if 

* Your Honor please, that Your Honor mad^ a verv 

y pro-per remark a little earlier in this hearing, in which 

vou asked what the best evidence -would be, alnd. natu¬ 
rally, it would be through this witness himself] Now, I 
h have been unable to locate this witness after resorting 


to all sorts of dne diligence. Now, this is an official 
communication which has been identified as an official 
communication by the man to whom it was dictated. 

THE COURT: Why was this letter written? 

MR. BORCHARDT: Why was it written? 

THE COURT: Yes. 

MR. BORCHARDT: It was written at the request of 
the petitioner as to what the actual facts were pertaining 
to him, to the best of the recollection of the Chief of 
the Fire Department, himself. 

38 THE COURT: This letter is clearly in our 
judgment inadmissible technically without the 
slightest question, because of the fact that this witness 
has testified now substantially, covering substantially all 
the facts here, and, in addition, because of the witness’ 
obvious physical difficulty at the moment, we overrule 
the objection and receive the exhibit, and you may note 
an exception. 

We understand that the Government’s position is this 
in the case: Of course you can contest the fact as to 
whether or not he could have been, on the facts, retired 
for disability, but you say in any event, regardless of 
his position physically, he was not in fact retired for dis¬ 
ability, but was, in fact, retired because of age. That is 
your position, and that is to say even assuming that he was 
unable to work at all, and could have been, at the very 
moment he was retired, could have be^n retired for dis¬ 
ability, he was not in fact retired for disability but was 
in fact retired on age. 

MR. WOOLF: That is according to the orders of 
the Commissioners of the District of Columbia. 

THE COURT: And the reason for this contest, as 
we understand it, is that a disability pension is exempt 
from income tax, whereas retirement pensions are not 
wholly exempt. 

MR. WOOLF: That is correct. 

THE COURT: Proceed. 


MR. BORCHARDT: No further questions. 

39 (The letter heretofore marked for identification 
as Petitioner’s Exhibit No. 4, was received in 

evidence.) 

Cross-Examination 

BY MR. WOOLF: | 

Q I believe that you were asked if you ever filed an 
application to retire on account of age, and you said 
you did not? A That is right. 

Q Did you ever file an application to retire for dis¬ 
ability? A No. 

Q You did not file one of those, either? A N<j). 

Q The year we have involved here is 1945. W[ere you 
employed during the year 1945? A Oh, yes, I see what 
you mean now. Yes, I was over in the Navy Annex. 
They came after me as a fire marshal and gave tne that 
job. I rejected the first time, and they came back after 
me. They wanted me over there. 

Q I hand you what purports to be your incline tax 
file for the year 1945, and ask you if that is you|r signa¬ 
ture? A That is my signature. 

MR. WOOLF: I offer this in evidence as Respond¬ 
ent’s Exhibit C. 

40 MR. BORCHARDT: May I ask you for what 
purpose you offer that into evidence? 

MR. WOOLF: For the purpose, first, to show that 
the petitioner reported income received from the Navy 
Department of $3,571.95, and for the second purpose to 
show that he reported an annuity the amount he received 
as retirement. I think it is proper, Your Honor. 

MR. BORCHARDT: He reported that, and thereafter 
he made a claim for refund on that. We don’t dispute 
the fact that he made a report, and that he actually made 
payment to the Bureau in the amount that he reported. 
I am just wondering how that particular document would 
add to anything here before the Court. 


THE COURT: Do yon concede the facts as shown 
in that return? 

MR. BORCHARDT: Yes. I haven’t any question 
about this man having submitted a return. 

THE COURT: Will counsel for the respondent make 
a statement of exactly what he proposes to prove by 
this offer? 

MR. WOOLF: This is the income tax of the petitioner 
himself. 

THE COURT: We understand. 

MR. WOOLF: It is offered, first, to show that he was 
employed in the year 1945 by the Navy Department, and 
received a salary of— 

41 THE COURT: Of $3,571 a year. 

MR. WOOLF: That is right. Counsel for peti¬ 
tioner has made some contention about filing the claim 
for refund, and the Commissioner to do certain things, 
and the second purpose for offering this is to show that 
petitioner in his income tax return for the year 1945 
reported and showed the amount that he received as re¬ 
tirement pay. 

THE COURT: Is there objection? 

MR. BORCHARDT: I am thinking of the record, if 
Your Honor please, once again. 

THE COURT: Do you concede everything that the 
respondent just now stated, which they propose to prov>e 
by this exhibit? 

MR. BORCHARDT: We are conceding— 

THE COURT: Do you concede what counsel for the 
respondent just now offered to prove by this exhibit? 

MR. BORCHARDT: The last remarks I concede, the 
very last remarks that he made. 

THE COURT: You mean that you concede the facts 
as stated in respondent counsel’s complete offer just 
made? 

MR. BORCHARDT: Let me state it this way, if Your 
Honor please, to avoid any uncertainty. 




THE COURT: We think we will avoid uncertainty, 
then, by taking your statement as being an dejection, 
and overrule it, and receive the exhibit, ^e might 
42 as well have it in the record. It is an income tax 
return which isn’t going to make very biiilky this 
record. 

MR. BORCHARDT: I have no objection to tile return 
itself, without copying into the record a lot of tfie things. 
That has been my principal objection. 

THE COURT: That will not be copied into the rec¬ 
ord. This will be in the record as an exhibit, ^.nd if it 
goes on for appeal then it would have a transcript of it. 

MR. BORCHARDT: Then I have no objection, Your 
Honor. 


THE COURT: Received, then, with the righ" to sub¬ 
stitute a photostatic copy. 

THE CLERK: Respondent’s Exhibit C. 

(The 1945 income tax return of petitioner was marked 
Respondent’s Exhibit C and received in evidence.) 

BY MR. WOOLF: 

Q How many years did you continue to be employed 
by the Navy Department? A Well, I couldn’t say for 
sure, but it was around two years, I guess. 

Q You mean after the year 1945? A I am pot sure, 
but it was quite a little while there. 

Q When were you first employed by the Navyj Depart¬ 
ment? A Well, I didn’t keep any records on tfiat, just 
after the war started. 


43 0 Did you work there in 1946? A Y^s. 

Q In 1947? A I believe so. 

Q In 1948? A Well, now, I don’t know. 

MR. BORCHARDT: If Your Honor please, we are 
concerned with the year 1945 to begin with, ancj I don’t 
see why at this time we should go into anything beyond 
the year 1945. 

THE COURT: This is a different proposition. You 
are contesting the fact of alleged disability, and we 


assume that this testimony is to contradict the fact that 
he was disabled in the year prior thereto because he con¬ 
tinued to work year after year afterwards. 

MR. BORCHARDT: But my point is that the in¬ 
come tax return would show that some of these answers 
are not in accord with the returns. That is my point. 

THE COURT: Well, you will have the witness. The 
witness is apparently somewhat slowed up mentally. So 
far he has given us every evidence to indicate that he 
has understood the questions. 

MR. BORCHARDT: He testified that he w’orked there 
about two years. The last answer w’as that he worked 
afterwards, that he w’orked there in 1948. 

THE COURT: No, he said he did not work in 
1948. 

44 If we understood your testimony a moment ago, 

you said that you did work for the Navy De¬ 
partment ? 

THE WITNESS: Yes. 

THE COURT: In 1945, because that was your return 
that you just saw, for 1945, and then you worked two 
years after that, 1946 and 1947, but you were not sure 
about 1948: is that w’hat you said? 

THE WITNESS: That is what I said, but I don’t 
remember. They w’ould know’ that. The income tax 
would show* that. I don’t know’ just what the last one 
w’as. 

THE COURT: Well, we overrule your objection as 
to the immateriality and note an exception. 

MR. WOOLF: That is all. Your Honor. 

Redirect Examination 
BY MR. BORCHARDT: 

Q I think you stated, Mr. Simms, that they came to 
you to take this position as fire marshal. A That is 
right. 
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Q Did they require any strenuous work for y<i>u to do 
in that job? A Absolutely none. 

Q Did you have any assistants, anyone helping you 
in that work? A Well, the guards, and all, look out for 
that. I did not have anything to do practically. 

45 When they would find something that wajs a fire 
hazard the guards would come to me. 

Q It did not require any physical effort on your part? 
A No, I only directed what to do. 

Q You don’t recall the exact period you were there? 
A No, I don’t know just for sure. I couldn’t say. It 
was several years there. 

Q It was during the war emergency? A Tim income 
tax will tell that. I don’t know which was the first 
or the last. 

Q It was during the war emergency? A [That is 
right. 

MR. BORCHARDT: That is all. 

MR. WOOLF: That is all. 

(Witness excused.) 

MR. BORCHARDT: Now, if Your Honor please, we 
have a condition here which apparently has a precedent, 
as far as the United States in general is concerned, but 
is somewhat unique here. T have had discussions with 
the Office of the Corporation Counsel of the District for 
the purpose of correcting an order of January, 1942, in 
keeping with the facts. A question has come up whether 
the Commissioner of the District of Columbia has the 
right to correct any order that has been issued, right 
or wrong, irrespective of the effect such an order has, 
and I personally thought it might be well to subpoena 
representatives of the Corporation Counselj’s office, 

46 or representatives of the Office of the I^oard of 
the District of Columbia for the purpose of sup¬ 
porting me in the matter of authority of the Commis¬ 
sioners or what they claim their authority is| in the 
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matter of correcting any orders. In the event I do suc¬ 
ceed in obtaining anything helpful in that regard to 
clarify that particular matter, I would like to have per¬ 
mission to submit such information to the Court for its 
enlightenment. 

I was in touch with the representatives of the District 
of Columbia as late as yesterday. None of the Com¬ 
missioners were available, nor were they available the 
latter part of last week to try to get that particular 
matter clarified for this particular Court. I think it is a 
matter of great importance, but as I say I have certain 
law to support my contention in jurisdictions other than 
the District of Columbia, and I therefore would like to 
have leave of the Court to submit anything further that 
I might be able to obtain on that particular point. 

THE COURT: You have got one day in court. We 
can’t hold these cases open. We would be very happy 
to have you make any offer at this time. 

MR. BORCHARDT: Well, at this time I would like 
to—I think I probably would have to testify before I 
could offer a certain proposed revised order. 

MR. WOOLF: If Your Honor please, he is getting 
awfully far afield. We have discussed this, and 
47 he is trying to bring before this Court a memo¬ 
randum not signed by anyone, and nobody will 
agree to it, and if there was an error committed by 
the Commissioners of the District of Columbia they 
haven’t admitted it. 

THE COURT: Well, if you are making an offer we 
can rule on it. 

MR. BORCHARDT: I will have to take the stand. 

THE COURT: You can make the offer without taking 
the stand. 

MR. BORCHARDT: I have here a proposed re¬ 
vised order. 

THE COURT: A proposed revised order? 



MR. BORCHARDT: Yes, unsigned, a draft prepared 
for the signature of the Commissioners of th^ District 
of Columbia. It was not put in final form because after 
the discussion I had in the office of the Corporation Coun¬ 
sel with Mr. Chester Gray, who was the Chief Assistant 
Corporation Counsel, and who personally prepared this 
particular order in his own office— 

MR. WOOLF: WTiy isn’t he here? 

MR. BORCHARDT: Just one second. I wa,s saying 
I have been trying to obtain something from tjhe Com¬ 
missioners themselves to the effect they are without 
authority to change an order, right or wrong, which 
they once signed. 

THE COURT: Do T understand you to concede that 
this order that we are talking about here, as jl recall, 
issued in 1942, is that it? 

48 MR. WOOLF: That is correct. 

THE COURT: That that in fact has nejrer been 
changed: is that so? 

MR. BORCHARDT: I contend that that or<(ler was 
improperly issued. 

THE COURT: I am asking you whether that 1942 
order has been changed, in fact? 

MR. BORCHARDT: It was attempted to be Changed. 

THE COURT: I am asking you whether it was in 
fact changed. That is, it is in the record here. 

MR. BORCHARDT: Yes. 

THE COURT: The fact is now, and we might as well 
know where we are. 

MR. BORCHARDT: I feel, if Your Honor please, 
that there is a certain ambiguity. Now, there [was an 
order of April 20, 1948, and in view of a certain am¬ 
biguity thev attempted to correct that o^der through the 
order of April 20, 1948, which counsel has offered in 
evidence. 

THE COURT: Let us take this in its order. Now, 
you have in your hand a proposed order. 





MR. BORCHARDT: A proposed copy of an order 
which would further clarify the position of the Com¬ 
missioners of the District of Columbia in January of 
1942. 

THE COURT: Unsigned, and a proposed order. 

MR. BORCHARDT: Yes, sir. 

49 THE COURT: Without being signed, we deny 
the offer, and note an exception for you. 

MR. BORCHARDT: I feel, if Your Honor please, 
that the rest of our case pertains to the law. 

THE COURT: We want to make clear what we said 
a moment ago. The current term of this Court will 
continue here, that is, this Division will continue to 
work this week, and our disposition would be to receive 
any written record of the District Commissioners, or 
this Retirement Board, any time during this week, or 
entertain any offer from you, and pass on it as to 
authoritative or authentic testimony from that Board, or 
either of them, as to whv thev did not act. The law 
would control as to what would be the effect of their 
action, or their inaction. 

Proceed. 

MR. BORCHARDT: That is all. 

THE COURT: Ts that your case? 

MR. BORCHARDT: Yes, sir. 

MR. WOOLF: Respondent rests. Your Honor. 

THE COURT: You are finished? 

MR. BORCHARDT: Yes. Your Honor, with the ex¬ 
ception of the remark just made by Your Honor. 

THE COURT: This is Tuesday, and what I said wa< 
that we don’t pronose to pass on any offer that is made. 
This case is continued until 9:30 Friday morning 

50 to receive any further testimony of the petitioner 
in connection with his position that admissible 

testimony as to why the authorities of the District of 
Columbia have not made any change in the order of 1942 
that is already in the record. 
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Do you understand? 

MR. BORCHARDT: Yes, sir. 

jVIR. WOOLF: Is the case definitely going toj be held 
at 9:30, even if he determines that he is unabl^ to pro¬ 
duce any further evidence? 

THE COURT: We will change the form of that 
order. We will close the case now, with the prbviso or 
the condition that if counsel for the petitioner notifies 
this Court, through the Clerk, and counsel for the Re¬ 
spondent, that before Friday morning that you Have evi¬ 
dence which you think is admissible on the question we 
are discussing, then this Court will hear that at 9:30 
a.m., Friday morning. Otherwise, the case is no'vjr closed. 

Is that satisfactory. 

MR. BORCHARDT: Yes, sir. 

THE COURT: Your briefs will be due: The petition¬ 
er’s original brief will be due on July 5; the respondent’s 
answering brief will be due on August 21st; petitioner's 
reply brief will be due on September 6th. 
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Proceedings 


THE COURT: The record will show the calling of 
the case of Docket 23728, Joseph B. Simms. 

As we recall in the closing of the hearing in tjhat case 
which was Tuesday May 16, the Petitioner was gjiven the 
opportunity to come in before this Court last Friday 
the 19th with certain evidence provided he coulcj find if. 

This Division continued the hearings then scheduled 
for Thursday and Friday of last week until today. We 
have not noticed the Petitioner nor his counsel here 
today. The Clerk advises the Court that the| counsel 
for both parties in that litigation advised him t|iat thev 
could not find the evidence to which I have just ireferred 
and the record mav be closed. 
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Petitioner's Exhibit 3 


The Tax Court of the U. S. Docket 23728 
Admitted in Evidence May 16 1950 

THE GEORGE WASHINGTON UNIVERSITY 
Pathological Laboratory 

Report of Examination of Tissue 
Laboratory Serial No. 54788. 

For ... 

Patient’s Name Simms, Mr. Joseph Dr. Borden. 

Date Received September 13, 1939 Date Reported Sep¬ 
tember 15, 1939. 

Specimen Portion of colon and growth. Appendix. 

Clinical Diagnosis, or comment No comment 

Sections Frozen Embedded made. 

DIAGNOSIS ADENOCARCINOMA. 

Tissue description: The specimen consists of a por¬ 
tion of the colon which measures 10 cm. long and 9 cm. 
wide. In the central portion, on the mucosal surface, a 
large fungating mass is present which measures 2x3 1 /i> cm. 
It has a polypoid appearance and is firm in consistency 
except in the central portion where it is moderately 
necrotic. The remaining portion of the colon appears 
deeply congested. 

MICROSCOPIC EXAMINATION of the mass reveals 
it to consist of numerous irregular glands lined with a 
pvperplastic layer of neoplastic columnar epithelial celL. 
These cells form solid areas and large, irregular spaces 
as in an attempt to form glands. The nuclei are hyper- 
chromatic and mitosis is noted in various areas. The 
cells have infiltrated deep into the muscularis: however, 
this does not appear to be penetrated to the periphery. 
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The serosa is intact and shows no direct invasioik. There 
is a sharp line of demarkation between the normal glands 
of the colon and the malignant area. A moderate in¬ 
flammatory reaction associated with necrosis is j noted in 
various portions. The -appendix shows no histopathologic 
changes. 


Reported: S/ Roger M. Choisserj 
Roger M. Choisser; 
Pathologist. 

September 14, j 


M. D., 


1950 


I certify that the above is a true and accurate copy of 
pathological report of George Washington University 
dated September 15, 1939 regarding Joseph Simrps. 

/s/ J. A. Mayhew 
J. A. MAYHEW, 

Chief Engineer. 


55 Petitioner's Exhibit 4 

The Tax Court of the U. S. Docket 237^8 
Admitted in Evidence May 16 1950 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

FIRE DEPARTMENT 
Washington 1, D. C. 

May 31,| 1949 

Address reply to 
“Chief Engineer” 

TO WHOM IT MAY CONCERN: 

| 

This is to certify that, through close association with 
Joseph B. Simms prior to his retirement jfrom the 
services of the Fire Department of the District of Co¬ 
lumbia, I know the following facts to be true: 



That he underwent a very serious operation in Sep¬ 
tember, 1939, for tumor of the colon (later diagnosed as 
adenocarcinoma), and that he did not know the true 
diagnosis until very recently. 

That between the time he returned to duty in January, 
1940, and the time of his retirement, he told me repeat¬ 
edly that he was ill and the only reason he was remain¬ 
ing was the fact that there was a man-power shortage 
and his services were needed. 

That he had the least active assignment possible for 
a Battalion Chief and that he stated on numerous occa¬ 
sions that when he went on duty he spent most of his 
time lying on a couch or in bed where he was assigned, 
otherwise he could not have remained on duty. 

That he was ordered retired without benefit of a physi¬ 
cal examination by the Board of Police and Fire Sur¬ 
geons. 

/s/ Clement Murphv 

CLEMENT MURPHY, 

Chief Engineer. 

56 Respondent's Exhibit A 

The Tax Court of the IT. S. Docket 23728 
Admitted in Evidence May 16 1950 

F. D. 1.18.4.09 

Government of the District of Columbia 
Executive Offices 
Washington 


January 31, 1942. 

ORDERED: 

That the following named members of the Fire Depart¬ 
ment of the District of Columbia, having reached or 
passed the age of 64 years, in accordance with provisions 
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of Commissioners’ Order of January 5, 1942, aje hereby 
retired, effective from and after February 28, jL942, and 
are granted relief in the amounts indicated, payable from 
the Policemen and Firemen’s Relief of the District of 
Columbia, effective on and after March 1,1942: 

Battalion Fire Engineer Edward O’Connor, $l|87.50 per 
month 

Battalion Chief Engineer Joseph B. Simms, $lj87.50 per 
month 

Battalion Chief Engineer Thomas B. Stanton, $187.50 
per month 

Battalion Chief Engineer John B. Watt, $187.50 per 
month 

Deputy Fire Marshal Charles G. Achstetter, $125.00 
per month 

Captain Henry C. Corder, $125.00 per month 
Captain Ray A. Galpin, $125.00 per month 
Lieutenant Henry T. Davis, $118.33 per month 
Lieutenant Richard J. Holmes, $118.33 per moiith 
Inspector John T. Mooney, $102.50 per month 
Private Frank Hall, $100.00 per month 
Private John E. Luskey, $100.00 per month 
Private Thomas O’Brien, $100.00 per month 
Private Elmer H. Carrick, $100.00 per month. 

By order of the Board of Commissioners, D. C. 

/s/ G. M. Thornett 

Secretary to the Board. 

Official copy frunished. 

Auditor 

G.A.O. 

Dis.O. 

F.D. 

Persons 

See File 1.18.4.69 for Recommendation to Com^ns. 
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57 Respondent's Exhibit B 

The Tax Court of the U. S. Docket 23728 
Admitted in Evidence May 16 1950 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

EXECUTIVE OFFICES 
WASHINGTON 4, D. C. 

April 20, 1948 


ORDERED: 

That at the time of retirement, in accordance with 
provisions of Commissioners’ Order of January 5, 1942, 
the following named retired members of the Fire De¬ 
partment of the District of Columbia were suffering from 
physical disabilities which were incurred in the line of 
duty to such an extent that had they not been retired 
when they were, for age, they would have been retired 
for physical disability incurred in the line of active Fire 
Department duty: 

Logan L. Woolard 
Joseph B. Simms 
James G. B. Key 
John B. Dutton 

By order of the Board of Commissioners, D. C. 

/s/ G. M. Thomett 

Secretary to the Board. 

* • • • 
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Respondent's Exhibit C 

The Tax Court of the U. S. Docket 23728 
Admitted in Evidence May 16 1950 

Form 1640 

Treasury Department 
Internal Revenue Service 

U. S. Individual Income Tax Return 
For the Calendar Year 1945 

1945 

or fiscal year beginning January, 1945, and ending 
December, 1945 

NAME JOSEPH B. SIMMS 

ADDRESS 1823 North Monroe Street 
Arlington Va. 

I 

Occupation Fire Marshal, Navy Dept. 

Social Security No. None 

Do not write in these (spaces 
Serial No. 2904017 

572.71 Rm. 6/9/48 
Your Exemptions 

1. Your name Joseph B. Simms 

Daisy M. Simms 

Your Income 

2. Print Employer’s Name Navy Department 
Where Employed (City and State) 

Washington, D. C. 

Amount $ 3571.95 
Washington Fire Department, 

Retired. 

Enter total here— $ 3671.95 
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4. If vou received anv other income, give 

details on page 2 and enter the total here 2327.S') 

5. Add amounts in items 2, 3 and 4, and 

enter the total here $ 5899.81 

Tax Due or Refund 

6. Enter your tax from table on page 4, or 

from line 15, page 3 $ 1090.71 

7. How much have you paid on your 1945 
income tax? 

(A) By withholding from your wages $ 534.10 

Enter total here— 534.10 

S. If your tax (item 6) is larger than pay¬ 
ments (item 7) enter BALANCE OF 
TAX DUE here $ 556.61 

If you filed a return for a prior year, what was the 
latest year? 44 

To which Collector’s office was it sent? Richmond, Va. 

Is your wife (or husband) making a separate return 
for 1945? no 

I declare under the penalties of perjury that this return 
(including any accompanying schedules and statements) 
has been examined by me and to the best of my knowl¬ 
edge and belief is a true, correct, and complete return, 

/s/ Joseph B. Simms 3/11/46 

59 Do not use this page if your income is wholly 
from salaries, wages, dividends, and interest 

• • « • 


Schedule A.—INCOME FROM ANNUITIES OR 

PENSIONS 

4. Total amount received this year $ 2392.50 

5. Excess, if any, of line 4 over line 

3 2392.50 

6. Enter line 5, or 3 percent of line 1, which¬ 
ever is greater 


$ 2392.50 
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Schedule B.—INCOME FRO,M BENTS AND 

ROYALTIES I 

1. Kind of property Residence Rental 

2. Amount of rent or royalty $ 1050 

3. Depreciation or depletion (explain in Schedule F) 
$270 

Repairs (explain in Schedule G) $ 499.39 
Other expenses (itemize in Schedule G) 

Net Profit (or loss) (col. 2 less sum of cols) 3, 4 
and 5) $ 1050 $270 $499.39 $345.22 64.61 


4. 

0 . 


Total 

Total income from above sources (Enter as 
item 4, page 1) 


$2327.89 


Schedule F.—EXPLANATION OF DEDUCTION FOR 
DEPRECIATION CLAIMED IN SCHEDULES 

B AND C 

1. Kind of property (if buildings, state material of 
which constructed) Rental Residence 

2. Date acquired 1927 

3. Cost or other basis (do not include land or other 
nondepreciable property) $14000 

4. Assets fully depreciated in use at end of year $. 

5. Depreciation allowed (or allowable) in prior 
years $1890 

6. Remaining cost or other basis to be recovered 
$12110 

1. Estimated life used in accumulating depreciation 50 

8. Estimated remaining life from beginning of year 42 

9. Depreciation allowable this year $ 270 

Schedule G.—EXPLANATION OF COLUMNS 4 AND 5 
OF SCHEDULE B, AND LINES 6. 14, AND 17 
OF SCHEDULE C 


L 

9 


Column or Line No. 
Explanation 
Repairs 


(4) 


3. Amount 
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Decoration 

$ 397.89 

Carpenter 

26.00 

Cleaning up 

20.00 

Stove & Refrigerator Repairs 

55.50 

1. Column or Line No. ( 5 ) 


Explanation 

3. Amount 

Interest 

$ 205.10 

Taxes 

140.12 


• • • • 


60 TAX COMPUTATION—FOR PERSONS 
NOT USING TAX TABLE ON PAGE 4 

1. Enter amount shown in item 5, page 1. 

This is your Adjusted Gross Income $5899 

2. Enter DEDUCTIONS (if deductions 
are itemized above, enter the total of 
such deductions; if adjusted gross in 
come (line 1, above) is $5,000 or more 
and deductions are not itemized, enter 

the standard deduction of $500) 500 

3. Subtract line 2 from line 1. Enter 
the difference here. This is your 

Net Income $ 5399 

4. Enter your Normal Tax Exemption 

($500 if return includes income of 
only one person; otherwise see Tax 
Computation Instructions) 500 

5. Subtract line 4 from line 3. Enter 
the difference here. (Tf line 3 in¬ 
cludes partially tax-exempt interest, 

see Tax Computation Instructions) $4899 

6. Enter here 3 percent of line 5. This 
is your Normal Tax. (Figure vour 

Surtax below and enter in line 10) $ 146.97 

7. Copy the figure you entered on line 3, 

above $5399 
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8. Enter your Surtax Exemptions ($500 

for each person listed in item 1, page 
1 ) 1000 

9. Subtract line 8 from line 7. Enter the 

difference here. This is your Surtax 
Net Income $4399 

10. Use the Surtax Table in instruction 

sheet to figure your Surtax on amount 
entered on line 9. Enter the amount 
here 943.74 

11. Add the figures on lines 6 and 10, and 
enter the total here. (If alternative 
tax computation is made on separate 
Schedule D, enter here tax from line 

15 of Schedule D) j $ 1090 . 7 L 

• * * * 

j 

62 17 T. C. No. 1 

THE TAX COURT OF THE UNITED SPATES 

JOSEPH B. SIMMS, Petitioner, v. COMMISSIONER 
OF INTERNAL REVENUE, RESPONDENT. 

Docket No. 23728. Promulgated July 9, 1951. 

Petitioner, a former member of the Fire Department 
of the District of Columbia, was retired in 1942 by 
order of the Board of Commissioners; solely on the 
ground that he had passed the age of 64 years. Held: 
The amount received by petitioner in the taxable year 
1945, pursuant to such order of retirement, jdid not 
constitute compensation for injuries or sicknessj exempt 
from tax under section 22(b)(5) of the Internal Reve¬ 
nue Code. 

Marcus Borcluirdt , Esq., for the petitioner. 

E. M. Woolf, Esq., for the respondent. 


This proceeding involves a deficiency in income tax 
for the calendar year 1945 in the amount of $572.71. 

The sole issue is whether the retirement pay received 
by petitioner is exempt from tax under the provisions 
of section 22(b)(5) of the Internal Revenue Code. 

63 Findmgs of Fact 

Petitioner is an individual with residence at 1823 Nortn 
Monroe Street, Arlington, Virginia. His return for the 
taxable period involved was filed with the collector of 
internal revenue for the district of Virginia. 

On January 5, 1942 the Board of Commissioners ot 
the District of Columbia ordered that on and after March 
1, 1942 the officers and members of the Fire Department 
of the District of Columbia who had reached the age of 

64 years should be retired and granted the maximum 
relief allowed by law. In each such case the Chief Engi¬ 
neer of the Fire Department should, 30 days prior to 
the effective date of any retirement, report the essential 
facts to the Commissioners, in order that appropriate 
proceedings could be initiated. 

Tn accordance with that order, petitioner, having passed 
the age of 64 years, was retired from the Fire Depart¬ 
ment of the District of Columbia on February 28, 1942, 
and was granted relief in the amount of $187.50 per 
month, payable from the Policemen’s and Firemen’s Re¬ 
lief Fund of the District of Columbia. 

On April 20, 1948 the Commissioners issued an ord^r 
stating that at the time of their retirement pursuant to 
the order of January 5, 1942, certain members of the 
Fire Department, including petitioner, “were suffering 
from physical disabilities which were incurred in the 
line of duty to such an extent that had they not been 
retired when they were, for age, they would have been 
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retired for physical disabilities incurred in the line of 
active Fire Department duty.’’ 

During the calendar year 1945 petitioner received 
64 from the Policemen’s and Firemen’s Relief Fund, 
pursuant to the aforementioned order of Ijiis retire¬ 
ment, the sum of $2,392.50. 

The respondent determined that the amounjt of $2,- 
392.50 was subject to income tax, as petitioner was re¬ 
tired from the Fire Department of the District of Co¬ 
lumbia by reason of age and length of service. 

i 

I 

Opinion 

LEECH, Judge: The question presented i^ whether 
the retirement pay received by petitioner in tlje taxable 
year 1945 is exempt from income taxation und^r section 
22(b)(5) of the Internal Revenue Code. 1 

The respondent has determined that the retirement pay 
which petitioner received in the taxable year i$ taxable, 
since he was discharged for age. 

The record establishes that the Board of Commissioners 
of the District of Columbia issued an order retiring peti¬ 
tioner as a member of the Fire Department for having 

i SEC. 22. GROSS INCOME. 

Cb) Exclusions From Gross Income.—The following items shall 
not be included in gross income and shall be exempt from taxation 
under this chapter: 

(5) Compensation For Injuries Or Sickness.—Except in the case 
of amounts attributable to (and not in excess of) deductions allowed 
under section 23 (x) in any prior taxable year, amounts received, 
through accident or health insurance or under workmen's compensa¬ 
tion acts, as compensation for personal injuries or sickness, plus 
the amount of any damages received whether by suit or agreement 
on account of such injuries or sickness, and amounts received as a 
pension, annuity, or similar allowance for personal injuries or sick¬ 
ness resulting from active service in the armed forces of any 
country; 



reached or passed the age of 64 years, effective as of Feb¬ 
ruary 28, 1942, and granted him relief in the amount of 
$187.50 per month, payable from the Policemen’s and Fire¬ 
men ’s Relief Fund. 

65 Petitioner contends that the foregoing order was 
arbitrary and void because he was involuntarily 
retired and certain procedural steps w^ere not followed. 
Petitioner testified that he w^as suffering from physical 
disability incurred in the line of duty; that he did not 
make application for retirement. On April 20, 1948 the 
Board of Commissioners issued an order to the effect 
that at the time of petitioner’s retirement he was suffer¬ 
ing from physical disability incurred in the line of duty 
to such extent that if he had not been retired for age, 
he w'ould have been retired for physical disability in¬ 
curred in the line of active Fire Department duty. Such 
order, we think, further confirms the fact that petitioner 
was originally retired solely for age. 

The statute empowers the Board of Commissioners of 
the District of Columbia to retire members of the Police 
or Fire Departments. It prescribes the conditions under 
which the members may be retired for disability and for 
age and length of service. See D. C. Code 1940, Title 4, 
Chapter 5, sections 501-517. Section 507 provides that 
where a member reaches the age of 60 years his retire¬ 
ment is in the discretion of the Commissioners. Peti¬ 
tioner, on brief, concedes that at the time of his retire¬ 
ment he was past the age of 65 years. The Commission¬ 
ers of the District, vested by law with the discretion to 
retire petitioner for age, have exercised that discretion. 
This Court has no powder to retry the facts or establish a 
conclusion different from that reached by the Board of 
Commissioners. Cf. the following: Randolph v. United 
States, 6 F. 2d 487; certiorari denied, 269 U. S. 559; 
Frank A. Gray, 16 T. C. (January 31, 1951); See 
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also Public Administrative Law, 42 Am. Jur. §155; Man¬ 
damus, 18 R. C. L. §38. j 

66 The order of the District Commissioner^ retiring 
petitioner for age is, therefore, binding upon us. 

Since petitioner was retired solely on account ot age, the 
relief payments made pursuant to such order did not 
constitute compensation for injuries or sicknessi, exempt 
from tax under the provisions of section 22 (b)(f>) of the 
code. Cf. the following: Elmer D. Pangburn, |13 T. C. 
169; Waller v. United States, 180 F. 2d 194; Frye et al. 
v. United States, 72 F. Supp. 405. 

The respondent’s determination is sustained.j 

Decision will be entered for the respondent. 

• * • • 

67 Decision 

Pursuant to the findings of fact and opinion of the 
Court promulgated July 9,1951, it is 

ORDERED and DECIDED: That there is a deficiency 
in income tax for the year 1945 of $572.71. 

Enter: 

ENTERED JULY 11, 1951 

(Signed) J. Russell Lee^h 

Judge. 

* t t • 

68 Stipulation of Venue 

It is hereby stipulated by Joseph B. Simms, Petitioner, 
and the Commissioner of Internal Revenue, Respondent, 
through their respective counsel, that the Petition for 
Review of the final order and decision entered in the 
above-entitled cause on July 13, 1951, may be fjled with 
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the United States Court of Appeals for the District of 
Columbia Circuit, pursuant to Section 1141 (b)(2) of the 
Internal Revenue Code. 

/s/ Ray R. Murdock 
/s/ Keith L. Seegmiller 
/s/ Denning Wilner 

Attorneys for the Petitioner 
/s/ Theron L. Caudle 
Theron L. Caudle 
Assistant Attorney General 
Attorney for the Respondent. 
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QUESTION PRESENTED 


In the opinion of the respondent, the question is as fol¬ 
lows : 

Whether the Tax Court was correct in holding that the 
payments made to the taxpayer as a result of an order of 
the Board of Commissioners of the District of Columbia 
retiring him for age are not exempt from tax under Sec¬ 
tion 22(b)(5) of the Code as an amount received under 
“workmen’s compensation acts, as compensation for per¬ 
sonal injuries or sickness”, notwithstanding that at the 
time of his retirement taxpayer was suffering from phys¬ 
ical disabilities for which he might have been retired had 
he not been retired for age. 
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BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The opinion of the Tax Court (R. 47A-51A) 1 is reported 
at 17 T. C. 1. 

JURISDICTION 


This proceeding involves income tax liability for tpe cal¬ 
endar year 1945. The appeal is taken from a decision of 
the Tax Court entered July 11, 1951. (R. 51 A.) The case 
is brought to this Court by petition for review filed by the 
taxpayer on October 9, 1951 (R. 3A), pursuant to Section 
1141(a) of the Internal Revenue Code as amended tjy Sec¬ 
tion 36 of the Act of June 25, 1948, in accordance jvith a 
stipulation of venue filed October 9,1951 (R. 3A, 51Aj-52A), 
under the provisions of Section 1141(b)(2) of the Iiiternal 
Revenue Code. 


i “R” references arc to the Appendix to taxpayer’s brief. 
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STATUTES INVOLVED 

These will be found in the Appendix, infra. 

STATEMENT 

The facts found by the Tax Court (R. 48A-49A) are sum¬ 
marized as follows: 

On January 5, 1942, the Board of Commissioners of the 
District of Columbia ordered that on or after March 1, 
1942, the officers and members of the Fire Department of 
the District of Columbia who had reached the age of sixty- 
four years should be retired and granted the maximum re¬ 
lief required by law. Taxpayer, having passed the age of 
sixty-four years, was retired from the Fire Department of 
the District of Columbia on February 28, 1942, in accord¬ 
ance with that order and granted maximum relief in the 
amount of $1S7.50 per month, payable from the Policemen’s 
and Firemen’s Relief Fund of the District of Columbia. 
(R. 4SA.) 

On April 20, 1948, the Commissioners issued an order 
stating that at the time of their retirement pursuant to the 
order of January 5, 1942, certain members of the Fire De¬ 
partment, including taxpayer, “were suffering from phys¬ 
ical disabilities which were incurred in the line of duty to 
such an extent that had they not been retired when they 
were, for age, they would have been retired for physical 
disabilities incurred in the line of active Fire Department 
duty.” (R. 48A-49A.) 

During 1945, the tax year here involved, taxpayer re¬ 
ceived the sum of $2,392.50 from the Policemen’s and Fire¬ 
men’s Relief Fund pursuant to the order of his retirement. 
(R. 49A.) 

The Commissioner determined that this amount was sub¬ 
ject to income tax because taxpayer was retired by reason 
of age and length of service and, accordingly, the payments 
could not have been received because of disability. (R. 
49A.) 

The Tax Court approved the Commissioner’s determina¬ 
tion. (R. 49A-51A.) 


SUMMARY OF ARGUMENT 


Although Section 22(b)(5), Internal Revenue Coc^e, ex¬ 
empts from income tax amounts received “under jwork- 
men’s compensation acts, as compensation for personal 
injuries or sickness,” it is not disputed that amounts re¬ 
ceived because of retirement for age are fully taxable! The 
controlling and indisputable fact in this controversy i$ that 
taxpayer was retired for age. The inevitable conclusion is 
that the compensation which he received because ol| that 
retirement is taxable. 

Taxpayer attempts to bring himself within Sectibn 22 
(b)(5) on the basis of the statement of the Board of Com¬ 
missioners of the District of Columbia made six yearslafter 
his retirement that had he not been retired for age, he 
would have been retired for disability. That statement, 
however, instead of establishing the applicability of Sec¬ 
tion 22(b)(5) indicates the opposite because it underlines 


the controlling circumstance that in fact taxpayer was re¬ 
tired for age. 

Taxpayer’s reliance on the contention that the Board of 
Commissioners’ action in retiring taxpayer for age rather 
than disability was illegal does not advance his case even 
if true. The Internal Revenue Code deals with compensa¬ 
tion as paid and there is no place in the administration of 
its provisions to reexamine the propriety of the underlying 
transaction. But in any event the Act under whichi tax¬ 


payer was retired delegated to the Commissioners icom- 


plete discretion to retire for age any member of the Ffolice 
or Fire Departments of the District of Columbia having 
reached the age of sixty. Since taxpayer was in excebs of 


sixty-four years of age and was given the maximum jcom- 


pensation possible under the statute, it is plain tha^; his 
rights were not infringed. 
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ARGUMENT 

Since Taxpayer Was Indisputably Retired for Age, and Not 
for Disability, the Payments Received Pursuant to His Re¬ 
tirement Could Not Have Been Compensation for Disabil¬ 
ity and Were Therefore Not Exempt From Tax Under 
Section 22(b)(5) 

A. Taxpayer Was Retired for Age and Compensation Paid for That 

Reason Is Not Exempt 

Title 4, Chapter 5, District of Columbia Code (1940), 
provides for a Police and Firemen’s Relief Fund. Sec¬ 
tion 4-507 of that Code (Appendix, infra) authorizes re¬ 
tirement with compensation from that fund for firemen 
and policemen under three circumstances as follows: (1) 
Permanent disability incurred in the line of duty; (2) 
twenty-five years service, having reached the age of fifty- 
five, or, (3) “ having reached the age of sixty years, in the 
discretion of the said commissioners * * * (Italics sup¬ 
plied.) See Frye v. United States, 72 F. Supp. 405 (D.C. 
D.C.). 

The indisputable, and, as we shall show, controlling fact 
in this controversy is that taxpayer was retired by order 
of the Board of Commissioners of the District of Columbia 
on February 28, 1942, under an order of January 5, 1942, 
requiring the retirement of all officers and members of the 
District Fire Department who reach the age of sixty-four 
with the maximum relief allowed by laic. (R. 40A-41A, 
48A.) The maximum relief allowable was fifty percent of 
a member’s salary at the time of retirement (Section 4-507, 
District of Columbia Code), which in taxpayer’s case 
amounted to $187.50 per month. (R. 41A.) 

There is, then, no escape from the fact that taxpayer 
was paid $187.50 per month or a total of $2,392.50 in 1945 
as “relief,” to use the statutory term, or as a pension or 
annuity, to adopt the more widely used terms. Regardless 
of terminology, however, the payments were compensation 
because he was retired for age. 

Such annuities are in the nature of additional compensa¬ 
tion for past services and are, therefore, within the broad 
definition of gross income in Section 22(a) of the Internal 





5 


Revenue Code (Appendix, infra). Waller v. United States, 
86 App. D. C. 93, 180 F. 2d 194, 196-197; see also did Col¬ 
ony Tr. Co. v. Commissioner, 279 U. S. 716, 729-73^; Noel 
v. Parrott, 15 F. 2d 669 (C.A. 4th), certiorari denijed, 273 
U. S. 754; cf. Lucas v. Ox Fibre Brush Co., 281 U.jS. 115. 
This is expressly confirmed by Section 22(b)(2)(A) of the 
Internal Revenue Code (Appendix, infra), which provides 
that annuities are taxable except to the extent of t^ie tax¬ 
payer’s contribution. 2 The express exemption in Section 
22(b)(2) for compensation for injuries or sickness! under 
workmen’s compensation Acts, and the failure to provide 
a similar exemption for income resulting from retirement 
for age, leave no room for doubt of the Congressional in¬ 
tention to tax the latter. Waller v. United States, supra 
(pp. 196-197). Nor do we understand taxpayer to dispute 
this. Indeed, his insistence that his pay be treated! as if 
received for disability clearly shows his recognition! of the 
proposition that compensation due to retirement f^r age 
is not exempt. 


B. Ii Is Irrelevant, Even If True, That Taxpayer Might, or Should. 

Have Been Retired for Disability 

Although variously worded taxpayer’s principal Conten¬ 
tion appears to he that he had a vested right under 'J’itle 4, 
Chapter 5 of the District of Columbia Code to he jretired 
for disability, if he in fact was disabled, and that th^ order 
of the Commissioners of the District of Columbia retiring 
him for age was illegal under that Act and ought noit to be 
given effect here. (Br. 4-6, 8-11.) This contention i§ based 
on the assumption that taxpayer was in fact permanently 
disabled at the time of his retirement for age in 1|942 as 
evidenced by the order of the Board of Commissioijiers of 
the District of Columbia dated April 20, 1948, morte than 
six years after taxpayer’s retirement, stating that lie and 


- The taxpayer’s contributions, if any, to the relief fund undoubtedly were 
excluded from income in the taxable years immediately preceding his retire¬ 
ment. In any event, he makes no contention that he is entitled to the benefits 
of the exception in Section 22(b)(2)(A) if he is incorrect in his contention 
under Section 22(b)(5). Accordingly, his contribution must be taken to be 
•ro. requiring the conclusion that the total amount paid to him in 1945 is 
taxable income. 
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three other firemen were suffering from physical disabili¬ 
ties incurred in the line of duty at the time of their retire- 
ment to such an extent that “had they not been retired 
when they were, for age, they would have been retired for 
physical disability incurred in the line of active Fire De¬ 
partment duty.” (R. 42A.) 

The short answer to the contention that the authorities 
of the District of Columbia incorrectly retired taxpayer 
for age and should have retired him for disability is that, 
even if true, it would be irrelevant here. Section 22(b)(5) 
exempts only compensation for injuries or sickness made 
through accident or health insurance or workmen’s com¬ 
pensation Acts. Whether improperly or not, the fact is 
that the Commissioners made no such payments to the 
taxpayer and there is nothing to which Section 22(b)(5) 
is applicable. 

The Internal Revenue Code must be applied to transac¬ 
tions as they actually occurred. There is no room in the 
administration of the Internal Revenue Code, complex at 
best, to redetermine the alleged rights of taxpayers in the 
myriad situations in which income arises. The Internal 
Revenue Code taxes income as it in fact arises and not as 
it might have. This is a fortiori true, in a proceeding such 
as this, emanating from the Tax Court, because its juris¬ 
diction is limited to matters expressly provided by the Code 
(Section 1101, Internal Revenue Code) and as the Tax 
Court correctly noted (R. 50A) does not extend to a col¬ 
lateral attack on an order of the Board of Commissioners 
of the District of Columbia. See Gray v. Commissioner, 
16 T. C. 262. 3 

C. The Board of Commissioners' Action in Retiring Taxpayer Was 
Reviewable Only by Writ of Mandamus. But in Any Event the 
Action Was in Accord With the Statute 

If taxpayer were aggrieved by the order of the Board of 
Commissioners retiring him for age, his remedy was a 
timely action for mandamus (Rudolph v. United States, 
55 App. D. C. 362, 6 F. 2d 487, certiorari denied, 269 IT. S. 

3 Taxpayer ’s appeal is pending in the Court of Appeals for the Sixth 
Circuit. 
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559), and not a collateral attack in the Tax Court) more 
than eight years after he was retired. 

In any event, the Commissioners’ order of January 31, 
1942, retiring the taxpayer for age in accordance wlith its 
order of January 5, 1942, was fully in accord with provi¬ 
sions of Title 4, Chapter 5 of the District of Columbia 
Code. Section 4-507 states that a member of the Police or 
Fire Departments is to be retired when he becoijnes so 
permanently disabled in the line of duty as to incapacitate 
him for the performance of duty “or, having reached the 
age of .sixty years, in the discretion of the said commis¬ 
sioners, he shall in either event he retired from the 'service 
* * * .” (Italics supplied.) This provision makejs it as 
plain as is possible that the retirement of a member (having 
reached the age of sixty is in the discretion of the Com¬ 
missioners. It is the firmly entrenched rule—evdn in a 
court having jurisdiction to review the action of jhe au¬ 
thorities charged with the administration of a statute— 
that action left to their discretion except where unreason¬ 
able, arbitrary or capricious, will not be disturbed. Ru¬ 
dolph v. United States, supra. See also United States 
Graphite Co. v. Harriman, 71 F. Supp. 944, 946 (D.C. D.C.), 
affirmed per curiam sub nom. United States Graphite Co. 
v. Sawyer, 84 App. D. C. 336, 176 F. 2d 868, certiojari de¬ 
nied, 339 U. S. 904; Wilbur v. United States, 281 Uj S. 206, 
219; Riverside Oil Co. v. Hitchcock, 190 U. S. 3l!6, 323; 
United States ex rcl. Dunlap v. Black, 128 U. S. 40; 47-48; 
Calf Leather Tanners’ Ass’n v. Morgenthau, 65 App. D. C. 
93, 80 F. 2d 536: United States v. Hines, 60 App. Dj C. 180, 
50 F. 2d 330; MeCarl v. Rogers, 60 App. D. C. 11!)., 48 F. 
2d 1023. 

Certainly there was no abuse of discretion by the Com¬ 
missioners in retiring taxpayer for age and awarding him 
maximum benefits where the statute expressly left to the 
Commissioners’ discretion the retirement of any jmember 
of the Police or Fire Departments having reached (the age 

of sixtv. 

* 

Taxpayer’s argument that the Commissioners did not 
proceed properly under Title 4, Chapter 4 when he was 
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retired is based principally on the assertion that taxpayer 
was entitled as of right to be retired for disability notwith¬ 
standing the fact that insofar as that statute in itself was 
concerned it could make no possible difference to either the 
District Government or to the particular fireman or police¬ 
man involved which he was retired for, except that, as the 
testimony in this case shows, if a member is retired for 
disability he cannot get more than fifty percent of his sal¬ 
ary at the time of his retirement and may very well get 
less, whereas if he is retired for age he was entitled, ac¬ 
cording to the order of the Commissioners, to the maxi¬ 
mum relief possible under the statute. 4 (R. 21 A.) What 
the taxpayer overlooks, then, is that the Commissioners’ 
action in retiring taxpayer for age expressly left to its dis¬ 
cretion by Section 4-507 of the District of Columbia Code, 
resulted in taxpayer’s assurance of receiving the maximum 
benefit whereas had he been retired for disability he may 
have received a much smaller benefit, depending on the 
degree of his incapacity. Since the record shows that the 
taxpayer was a fulltime employee of the Navy Department 
in the tax year, receiving a salary of $3,571.95, and that 
that employment continued for at least several years there¬ 
after (R. 29A-32A) the inference is unmistakable that tax¬ 
payer’s illness was not of the type to entitle him to the 
maximum relief. 

The Commissioners’ order of April 20, 194S, to which we 
have already referred, stating that taxpayer and others 
would have been retired for disability had they not been 
retired for age reaffirms, as of the 1948 date, the Commis¬ 
sioners’ opinion of the correctness of the original action. 
The order is, moreover, fully consistent with the conclusion 
that taxpayer may not have received the maximum benefit 
had he been retired for disability, because the order merely 

■* Indeed, the only reason that taxpayer can properly contend that the re¬ 
tirement payments are exempt had he been retired for disability is that in 
that event the payments would satisfy the requirements of Section 22(b) (5) 
because, as the District Court for the District of Columbia held in Frye v. 
T’nitrd States, supra, payments for disability to District of Columbia firemen 
and policemen are in the nature of workmen’s compensation benefits because 
’■'» payments vary with the degree of disability. See Waller v. Commissioner, 
86 App. D. C. 93, 180 F. 2d 194, 196. 
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states that taxpayer was suffering from physical disabili¬ 
ties incurred in the line of duty which would entitle him to 
retirement apparently for the good of the service. This, 
of course, is not to say what the degree of his disability 
was, and it is, moreover, impossible on this rccordj to say, 
even if it were a relevant inquiry. 

Taxpayer supports his contention that he was illegally 
retired for age by pointing to certain language of j Section 
4-510 of the District of Columbia Code (Appendix' infra). 
(Br. 5-6.) He interprets this section as requiring!that be¬ 
fore any member can be retired he is entitled to proceed¬ 
ings before the Board of Police and Fire Surgeons relat¬ 
ing to bis physical condition. This interpretation is wholly 
without justification in the language of the section and in 
the purpose of the statute. Taxpayer fails to point out 
that the language on which lie relics relating to a hearing 
before the Board of Police and Fire Surgeons is preceded 
by the provision that— 

The said board [Police and Firemen’s Betijing and 
Belief Board] shall consider all cases for the retire¬ 
ment and relief of members of the police department 
and the fire department rendered necessary or expe¬ 
dient under the provisions of sections 4-501, 4-503, 
4-506 to 4-510, 4-512 to 4-514 * * * . [Italics supplied.] 

It would be neither necessary nor expedient under the pro¬ 
visions of Section 4-507 permitting the Commissioners to 
retire a person for age and receive the maximum benefit, 
to require a hearing before the Police and Firemen’s Be- 
tiring and Belief Board. Accordingly, there woijld be no 
need for the Board of Police and Fire Surgeons tjo certify 
in writing to the Board to the state of such a member’s 
health because the state of his health would not be a rele¬ 
vant inquiry where the member is retired for agd. 

It is perfectly plain from what we have stated {hat even 
wore this the proper tribunal in which to raise the! question 
taxpayer would have no right to complain of his treatment 
under the retirement system because in fact he j received 
the maximum benefit possible under the statutp. There 
was no conceivable reason why Congress would have pro- 
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vided mandatory retirement for disability as against re¬ 
tirement for age, particularly when maximum benefits were 
assured only under retirement for age. The present tax 
consequences of the retirement dichotomy could not have 
been foreseen because the retirement statute antedated the 
Section 22(b)(5) exemption by five years/’ Obviously a 
“vested right” in retirement for disability was not pro¬ 
vided at a time when it could only be a detriment to the 
recipient. Taxpayer’s basic position here, then, in addi¬ 
tion to its other infirmities, is anachronistic. 

D. Taxpayer's Reiiremeni Pay Does Not Remotely Come Within the 
Provisions of Section 22(b)(5). Bui if a Doubtful Question Were 
Presented It Should be Resolved Against Him Because Exemp¬ 
tion Provisions Are Strictly Construed 

Taxpayer argues that the requirements of Section 22 
(b)(5) have been satisfied because the availability of the 
exemption (Br. 7) “is made to depend upon the character 
in which the compensation is received, rather than upon 
the character in which it is paid.” He argues that since he 
was in fact disabled and since he in fact received $2,392.50 
the amount must have been paid for the disability. But 
the difficulty with this contention is that the $2,392.50 was 
not paid because of the disability but for a completely dif¬ 
ferent reason. In view of this fact it is meaningless to 
argue, as taxpayer does, that he received the money for a 
reason different than the payor paid it. The key phrase in 
the section is “as compensation.” It is not possible for 
taxpayer to receive “as compensation” for disability an 
amount that was paid to him for a different purpose. 

Taxpayer’s obviously strained contention is particularly 
inappropriate where, as here, it relates to an income tax 
exemption. It is the well entrenched rule of construction, 
as this Court pointed out in Waller v. United States, supra 
(p. 197) that “ ‘Exemptions from taxation are not to be 
enlarged by implication if doubts are nicely balanced.’ 
United States v. Stewart, 194-0, 311 TJ. S. 60.” See also 

5 Section 22(b) (5) first crime into the revenue laws with the Revenue Act 
of 1921, c. 136, 42 Stat. 227, Section 213(b)(6), whereas Chapter 5, Title 4 
of the District of Columbia Code was enacted by Congress as the Act of Sep¬ 
tember 1, 1016, c. 433, 39 Stat. 676, Section 12. 





11 


Trotter v. Tennessee, 290 U. S. 354, 356; Pacific Co. v. 
Johnson, 285 U. S. 480, 491; Bank of Commerce jv. Ten¬ 
nessee, 161 U. S. 134, 136; U. S. Trust Co. v. Helvering, 
307 U. S. 57, 60. It is equally appropriate here 1j;o note, 
as was done in the Waller case (p. 197), that “We 1 do not 
mean to imply a nicely balanced situation here, fbr it is 
clear to us the exemption does not apply.” 

Taxpayer’s contention is strikingly like that m$de and 
rejected by a unanimous Court in Commissioner iv. Conr- 
nelly, 338 U. S. 258. In that case the taxpayer, a Com¬ 
mander in the temporary Coast Guard Reserve op active 
duty who continued to receive the compensation tp which 
his civil service rating entitled him was denied the $1,500 
exemption permitted by Section 22(b) (13) (A) of the In¬ 
ternal Revenue Code for “compensation received * * * for 
active service as a commissioned officer * * * in the mili¬ 
tary or naval forces * * * The taxpayer had argued 0 
that he received compensation, that he was in active serv¬ 
ice, that he was a commissioned officer, and that, therefore, 
he was entitled to the exemption. The Supreme Court, in 
rejecting the contention, stated (p. 261) that— 

I 

To come within § 22(b) (13) (A), he must have Received 
his compensation “for active service as a comihissioned 
officer.” We understand this to mean that if taxpayer 
received his pay as a commissioned officer, he would be 
entitled to the exclusion. It seems equally plain that if 
he received his pay as a civil service employeej* * # he 
is not entitled to the claimed exclusion. 

By parallel reasoning taxpayer is entitled to the! benefits 
of Section 22(b)(5) only if the amounts in question were 
received as compensation for personal injury. Just as the 
Supreme Court found the fact controlling that Connelly 
was paid as a civil service employee even though he was 
also a commissioned officer, so it is controlling l^ere that 
taxpayer was paid his compensation as a membef retired 
for age even though he was in fact disabled. Spe Pang- 
burn v. Commissioner, 13 T. C. 169. 


6 This contention, rejected by the Supreme Court, had been a pproved by 
this Court, Judge Edgerton dissenting. Connelly v. Commissioner, 84 App. 
D. C. 260, 172 F. 2d 877. 



E. Taxpayer's Remaining Contentions Are Without Merit 

Taxpayer also argues at length (Br. S-12) that he is en¬ 
titled to prevail because of the proposition (Br. 8) that 
“local law is not controlling in the administration of fed¬ 
eral internal revenue laws unless the federal statute, bv 
express language or necessary implication, makes its own 
operation dependent upon local law,” citing Burnet v. 
Hurniel, 287 U. S. 103; Ileiner v. Mellon, 304 U. S. 271; 
United States v. Pelzer, 312 U. S. 309, etc. The proposi¬ 
tion of law is sound. But even assuming that the order of 
the Board of Commissioners is a provision of “local law” 
within the meaning of the proposition, the short answer to 
his contention is that the federal statute does by necessary 
implication make its operation dependent upon “local 
law . 9 9 

Congress has not, as taxpayer in effect has incorrectly 
assumed throughout his brief, legislated that compensation 
received by a person in fact disabled should be uniformly 
exempted from taxation throughout the United States. On 
the contrary, it has expressly legislated, as we have already 
noted, that only amounts received “as compensation for 
personal injuries or sickness” (italics supplied) under 
workmen’s compensation Acts are exempt from tax. 
Whether an amount received is of that category must “by 
necessary implication” depend on from what and for wliat 
it is paid. An amount cannot be compensation for per¬ 
sonal injuries or sickness unles paid for that purpose. Nor 
can an amount be paid “under workmen’s compensation 
acts” unless in fact paid under such an Act. We have al¬ 
ready noted that the essential characteristic of a work¬ 
men’s compensation Act, as this Court stated in Waller v. 
United States, supra (p. 106), is that “The amount of com¬ 
pensation depends upon the nature of the injury, which is 
translated into the degree of loss of earning power.” See 
also Frye v. United States, supra. Since there was no de¬ 
termination in this case as to the nature of taxpayer’s in¬ 
juries, there was of course no translation into the degree 
of the loss of earning power. Instead, taxpayer was given 
the maximum benefit possible under the retirement system 
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because of past services. Taxpayer’s position in tipis re¬ 
spect is exactly like the taxpayer’s in Waller v. Ignited 
States, supra (p. 196), where this Court, rejecting tile con¬ 
tention, stated, “Appellant, however, receives pay re¬ 
tirement because of services previously performed ^nd as 
part of a system for maintaining an efficient service.)” 

Finally taxpayer argues (Br. 14-15) that “the incidence 
of taxation depends upon the substance of a transaction.” 
Again the difficulty is not with the proposition, but with its 
application. The substance of this transaction is thpt tax¬ 
payer was retired for age. There is no question at 4^ that 
it is the Congressional policy to tax such payments. , 

The fact that taxpayer might have been retired for a 
different reason does not alter the fact of his actual retire¬ 
ment. As we said at the outset, it is self-evident that the 
revenue laws must be administered on the basis of things 
that are, and not on those that might have been. 

CONCLUSION 

The decision of the Tax Court is correct and shbuld be 
affirmed. 

Respectfully submitted, 

Ellis N. Slack, 

7 I 

Acting Assistant Attorney 
General. 

I 

Lee A. Jackson, 

Irving I. Axelrad, 

Special Assistants |to the 
Attorney General. 

February, 1952 
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APPENDIX 


Internal Revenue Code: 

Sec. 22. Gross Income. 

(a) General Definition. —“Gross income” includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service * * * of what¬ 
ever kind and in whatever form paid * * * and income 
derived from any source whatever. * * * 

(b) Exclusions from Gross Income. —The following 
items shall not be included in gross income and shall 

be exempt from taxation under this chapter: 

# # * 

(2) Annuities, etc .— 

(A) [Amended by Sec. 120(d) of the Revenue Act 
of 1942, c. 619, 56 Stat. 798] In general .— * * * 
Amounts received as an annuity under an annuity 
or endowment contract shall be included in gross in¬ 
come; except that there shall be excluded from gross 
income the excess of the amount received in the tax¬ 
able year over an amount equal to 3 per centum of 
the aggregate premiums or consideration paid for 
such annuity (whether or not paid during such year), 
until the aggregate amount excluded from gross in¬ 
come under this chapter or prior income tax laws in 
respect of such annuity equals the aggregate premi¬ 
ums or consideration paid for such annuity. * * * 
* # * 

(5) [Amended by Sec. 113 and Sec. 127(d) of the 
Revenue Act of 1942, supra] Compensation for In¬ 
juries or Sickness. —Except in the case of amounts 
attributable to (and not in excess of) deductions al¬ 
lowed under section 23 (x) in any prior taxable year, 
amounts received, through accident or health insur¬ 
ance or under workmen’s compensation acts, as com¬ 
pensation for personal injuries or sickness, plus the 
amount of anv damages received whether bv suit or 
agreement on account of such injuries or sickness, 
and amounts received as a pension, annuity, or simi¬ 
lar allowance for personal injuries or sickness re¬ 
sulting from active service in the armed forces of 
any country; 

* * * 

(26U.S.C. 1946 ed., Sec. 22.) 
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District of Columbia Code (1940): 

Title 4.— Police and Fire Departments 

j 

Chapter 5.—Police and Firemen’s Relief FfjND 

Sec. 4-507. Retirement allowance for total disability— 
Age retirement—Pensions to widows and orphans. 

Whenever any member of the police department or 
the fire department of the District of Columbja shall 
become so permanently disabled through injtiry re¬ 
ceived or disease contracted in the line of duty as to 
incapacitate him for the performance of duty, b r > hav¬ 
ing served not less than twenty-five years and having 
reached the age of fifty-five years shall, for any cause, 
become so permanently disabled as to incapacitate him 
for the performance of duty and shall make written 
application therefor and said application shall be ap¬ 
proved by the commissioners of said District, cpr, hav¬ 
ing reached the age of sixty years, in the discretion of 
the said commissioners, he shall in either event be re¬ 
tired from the service thereof and be entitled! to re¬ 
ceive relief from the said policemen and fireman’s re¬ 
lief fund, District of Columbia, in an amountj not to 
exceed 50 per centum per year of the salary received 
by him at the date of retirement. 


-* # # 


Sec. 4-510. Retirement and relief board—Appointment 
—Duties—Hearings—Compulsory attendance pf wit¬ 
nesses—Report of findings to commissioners—Ap¬ 
proval, disapproval, or modification by commissioners. 

i 

There is created in and for the District of Columbia 
a board to he known as the Police and Firemen’s Re¬ 
tiring and Relief Board, to be composed of thej corpo¬ 
ration counsel of said District and one member from 
each the police department and fire department, to be 
designated by the said commissioners, and the said 
commissioners are authorized to change the personnel 
of said board from time to time, in their discretion, 
and they are further authorized and empowered to 
make, modify, and to amend from time to timp regu¬ 
lations and rules of procedure for the conduct of the 
said board. The said board shall consider all cases 
for the retirement and relief of members of the police 
department and the fire department rendered neces- 





16 


sary or expedient under the provisions of sections 
4-501, 4-503, 4-506 to 4-510, 4-512 to 4-514, and all ap¬ 
plications for the relief of widows, and children under 
sixteen years of age. In every case of retirement of 
a member of either of said departments the Board of 
Police and Fire Surgeons shall certify, in writing, to 
the said retiring and relief board the physical condi¬ 
tion of the member for whom retirement and relief is 
sought. * * * The said retiring and relief board shall 
in each case considered by it for retirement and relief 
submit to the commissioners of the District of Colum¬ 
bia a report of the findings, and the said commission¬ 
ers shall have power to approve, disapprove, or modify 
such findings or to remand any case for further pro¬ 
ceedings as they may deem necessary. 
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